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IN an article entitled “ The Proposed Codification and Reform 
of the International Law,” which appeared in the January num- 
ber of the Law Review for the present year, the following changes 
in the portions of that law which have reference to the conduct 
of actual hostilities were enumerated; and it was stated that 
their adoption by the family of civilized states, as most important 
reforms, was urged by a large and influential school of publicists, 
of statesmen, and of philanthropists: (1) The abolition of the 
capture of private property at sea; (2) The prohibition of trade 
in contraband between citizens of neutral states and the bellig- 
erents; (3) The acceptance of the “three rules” contained in 
the Treaty of Washington ; (4) The propositions of the Russian 
Code laid before the conference at Brussels; and, finally, (5) The 
introduction of arbitration in the place of war as an ordinary and 
necessary mode of terminating controversies between nations. 
Most of these suggested modifications are regarded by their 
advocates as the connected parts of one general scheme, as the 
natural consequences resulting from the introduction of a single 
universal principle, so that their enactment as a whole is recom- 
mended by the same considerations of justice and of policy. M. 
Charles Calvo, in a recent monograph upon the Three Rules of 
the Treaty of Washington,’ has expressed this opinion in very 
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explicit language, which we quote. In his discussion of these 
three rules, after pronouncing very decidedly in favor of their 
universal adoption, he declares them to be insufficient to accom- 
plish the purposes designed, unless accompanied by most of the 
other reforms which have already been mentioned. * It is neces- 
sary,” he says, ** to ascend to the source of the evil, and to cut 
off its development at its very origin. . . . We believe, then, 
that the most efficacious means of remedying the evil will be the 
universal abandonment by the nations of privateering, and the 
interdiction of commerce in contraband of war, and the comple- 
tion of these reforms by the adoption of a principle which is, in 
our opinion, at the same time their foundation and their guaranty, 
and which the United States proposed as the condition of their 
acquiescence in the Declaration made at Paris, April 16, 1856, 
— we mean the principle of the inviolability of private property 
in time of war.” Notwithstanding this emphatic expression of 
opinion by this distinguished publicist, it is very plain, upon the 
slightest examination, that a// of these measures of reform which 
he regards as so important do not flow as consequences from the 
one principle that he pronounces fundamental, — the inviolability 
of private property on the sea. Beyond a doubt, if the right to 
capture the ships and cargoes of belligerent citizens is abandoned, 
privateering must necessarily fall with it, even without any ex- 
préss municipal legislation or inter-state conventions to produce 
that effect; and it is equally true that all the functions of a 
national navy, as a part of the armed force under the control of 
the government, would be reduced to the single one of coast 
defence. The adoption of the principle that private property on 
the sea is inviolable is therefore the inevitable surrender of every 
wiurlike advantage possessed by maritime states. Nothing could 
by any possibility be gained from purely naval combats ; the pre- 
eminence of one navy over another could confer no appreciable 
superiority in the conduct of war; the only offensive use to 
which armed vessels could be put would be the attack of seaports 
and coasts, and their defensive use would be limited to the 
repelling of such attacks; and as the means of defence would 
always be vastly superior to the means of attack, the practical 
result would certainly be the loss of all military power which has 
hitherto been incident to the possession of maritime resources, 
and the declension of the great maritime nations into a condition 
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of absolute inferiority, unless their governments and peoples 
should be willing to act upon the continental theory of maintain- 
ing vast standing armies. The abolition of the right to capture 
private property on the sea, and the consequent disuse of pri- 
yatecring, plainly tend to the unrestricted pursuit of commerce ; 
hey are the natural outcome of the principle of absolute com- 
mercial freedom, which lies at the foundation of the modern 
theory of international law. <A school of publicists, embracing 
among its members writers of most eminent ability, — of whom 
Hautefeuille may be regarded as the leader, — have taken this 
grand principle of absolute commercial freedom as the very 
corner-stone of their system, and from it have deduced most of 
the rules which regulate the intercourse of states during time of 
peace, and the entire body of those rules which define the rights 
and duties of neutrals during time of war. It must be conceded 
that the results which they have reached are in accordance with 
the dictates of abstract justice, and are perfect in their logical 
completeness and symmetry. Since this principle of commercial 
freedom has been wrought out into a system which acknowledges 
and protects the rights of neutral nations and of their citizens in 
the pursuit of their lawful trading enterprises, against the de- 
mands of belligerent states, it was natural that the same principle 
should be extended by certain theorists and made to apply to 
the commerce of the belligerents themselves.' We do not now 
speak of the propriety of this extension. There may be, and 
we think there are, other considerations which must intervene 
and prevent its proper application to the case of belligerent com- 
merce ; we simply affirm that this use of the general principle is 
natural, and is nothing more, when viewed by itself unconnected 
with any other considerations and motives of policy, than an 
endeavor to render it absolutely universal, and in this manner to 
remove all commerce, whether neutral or belligerent, from the 
restrictive and destructive effects of actual warfare. The ten- 
dency has been to push the theory to even greater lengths, and 
to remove all obstacles from commercial exchanges. Thus, Mr. 
Secretary Marcy, in his despatch to the French government, de- 
clining to join in the declaration made at Paris unless further 


1 It may be remarked in passing that Hautefeuille utterly repudiates this exten- 
sion of the principle, and opposes the doctrine that private belligerent property should 
be exempt from capture. 
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modifications were made in the laws of war, proposed not only 
that private property of an enemy should be free from capture 
on the sea, but that all restriction upon commerce in contraband 
should be removed, the right of visit and search should be sur- 
rendered, and all interference with the freedom of trade should 
be limited to the maintenance of effective blockades. At the 
same time, assemblies of merchants in Bremen and Hamburg, 
while adopting these suggestions, insisted that blockades should 
be restricted to fortified places, and should prevent only the 
introduction of contraband articles. There is an evident con- 
sistency in all these conclusions; and unless other reasons of 
policy exist to prevent their acceptance, their introduction into 
the international law is eminently desirable. Being logical de- 
ductions from one grand principle, they would render the law 
symmetrical and harmonious; and by recognizing the complete 
freedom of commerce at all times and in all places, they would 
tend to confine the immediate destructive effects of war within 
narrow bounds. Through its earlier periods of development the 
international law was chiefly concerned with the external marks 
of honor due to sovereign princes and their representatives, the 
claims of dynasties, and the rights of the belligerents in time of 
war. In its latest period of development that law has been prin- 
cipally concerned with the assertion and the establishment of neu- 
tral rights, by extending and protecting their facilities for carrying 
on commercial intercourse uninterrupted by the existence and 
conduct of hostilities between belligerents. It has been shown 
that the proposal to free the property of enemy citizens from 
capture on the sea is but an extension of the same notion, an 
application of the same principle to a different subject-matter. 
The proposed modification is therefore supported by strong and, 
to many publicists, convincing arguments in its favor; and its 
adoption would result in a certain rounded completeness in the 
system as a whole, which is very attractive to minds that delight 
in logical processes and conclusions. 

The other proposed changes in the law of maritime warfare 
which have already been mentioned, — the prohibition of trade in 
contraband between citizens of neutral states and the belligerents, 
and the acceptance of the “ three rules” contained in the Treaty of 
Washington, — are movements in exactly the opposite direction ; 
and it is simply astounding that M. Calvo and other jurists of the 
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modern school should venture to assert that they are embraced | 
within the same principle as the inviolability of private property. 
While every improvement in the international law during the 
past generation has been towards the promotion of increased 
frecdom of neutral commerce, and while writers and statesmen 
of eminent ability have urged that this freedom should be made 
complete, it is now proposed, through the means of a general con- 
vention or code, to introduce rules which shall place hitherto 
unknown limitations upon this freedom, and which shall subject 
both neutral states and neutral citizens to new and heavy bur- 
dens. The “three rules” of the Treaty of Washington impose 
upon neutral nations responsibilities and obligations which may 
tax to the utmost their governmental resources and powers to 
fulfil; while the interdiction of all trade in contraband, which is 
now permitted subject only to the risk of capture, will not only 
destroy a vast commerce by private citizens, but will create duties 
resting upon their governments from which they have hitherto 
been entirely free. We do not now affirm nor deny the propri- 
ety of these proposed innovations, but merely point out their 
essential nature and their direct tendency. The scheme of reform 
taken as a whole contains, therefore, two entirely distinct and, in 
principle, antagonistic kinds or groups of measures affecting the 
conduct of maritime war. One is in the interest of free com- 
merce, and extends the immunities which had been obtained for 
neutral citizens to the citizens of each belligerent; the other 
attacks these very neutral immunities themselves, restrains their 
commercial activities within limits narrower than had ever before 
been suggested, and imposes obligations and inflicts penalties 
upon neutral states which may sometimes render their position 
more onerous even than that of the belligerents. It is strange 
that publicists and jurists who have been leaders iu the school 
which upholds the rights of neutrality should now be found ear- 
nestly advocating both of these groups of measures, so diametri- 
cally opposed in their essential nature ; it is amazing that any 
such writers should insist that both are the results of one com- 
mon principle. 

Of the five several reforms stated at the outset of this article, 
that in relation to arbitration stands upon a separate fuoting from 
all the others. It has no connection with either of them individ- 
ually, nor with all of them considered as parts of one scheme, 
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and it must be discussed by itself entirely upon its own merits, 
The fourth in the list —the rules of war contained in the Rus- 
sian Code — was examined at sufficient length in the preceding 
article, and it will be unnecessary to repeat what was said there 
as to the real design, character, and intended effect of that body 
of regulations which Russia and Prussia are seeking to impose 
upon the nations of Europe. Events have happened, however, 
since the former article was written, which show beyond a doubt 
that the project will be an utter failure. The British government 
has positively refused to be represented in the conference to be 
had at St. Petersburg. The ulterior designs of the Russian and 
Prussian cabinets have been exposed by the leading periodical 
publications in England and on the continent ; the smaller Euro- 
pean Powers will follow the example of Great Britain ; and the 
scheme, which was so artfully planned under the guise of human- 
itarianism, will be abandoned after a decent show of diplomatic 
negotiation on its behalf. The three other suggested changes 
related to the conduct of maritime warfare and the obligations of 
neutrals growing out of or connected with that species of hostil- 
ities. There is, however, an intimate bond of union between 
these four measures ; they are all closely related to each other ; 
they cover the whole field of actual war on the land and on the 
ocean, and would work a revolution in that department of the 
international law which has to do with the armed conflicts 
between independent states. 

Before proceeding to discuss these various reforms, it will cer- 
tainly be interesting, and may aid us in reaching a correct result, 
if we pause for a moment and inquire into the character and 
motives of the classes of persons who are the most zealous and 
prominent advocates of the proposed modifications. The diamet- 
rically opposite principles lying at their basis, which have already 
been pointed out, necessarily lead to the inference that the advyo- _ 
cacy of the amendments as a whole must come from parties im- 
pelled by antagonistic motives and acting upon very different 
theories of policy and conceptions of public law. It was abun- 
dantly demonstrated in the preceding article that the moving 
spirit working beneath the code of military regulations presented 
to the Brussels conference was the statesmanship which controls 
the policy of Russia and of Prussia, and which aims to exalt the 
military absolutism predominant in those empires. The same 
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policy impels the ministerial heads of those governments to sup- 
port with great zeal the proposed changes in the laws of mari- 
time war,—the two, at least, which are concerned with the 
capture of private property and the trade in contraband ; and in 
this attitude Prince Bismarck and Prince Gortschakoff are un- 
doubtedly sustained by the statesmen who control the public and 
foreign affairs of many other continental nations of Europe. A 
desire to curtail the naval strength of Great Britain, to destroy, 
in fact, the British supremacy on the ocean, has long been a 
prominent element in the policy of many European cabinets. A 
fatal blow at that strength and that supremacy would be struck 
if the right to capture private enemy property on the sea was 
abolished, and the trade of private citizens in contraband was 
made a national offence. The blow would be a double one: it 
would render the naval superiority of Great Britain useless when 
she was engaged in war; and would destroy a most lucrative 
commerce enjoyed by her subjects when she was a neutral spec- 
tator of hostilities between other belligerents. This result would 
follow with such unerring certainty from the adoption of the 
changes in question, that one motive alone can deter the cabi- 
nets of Europe from uniting with unanimity and urging it with 
all the resources of diplomacy. That motive is the fear of the 
consequences among the continental family of states themselves. 
The very alterations in the laws of war which would so com- 
pletely humble Great Britain would as certainly operate to 
aggrandize the already overshadowing power of Russia and Ger- 
many; and the statesmen who watch over the interests of other 
peoples may well pause before they bring about an event which 
would place their sovereigns and their territories at the mercy of 
these enormously powerful, grasping, and unscrupulous military 
empires. While the scheme of abolishing the capture of private 
property on the sea and of interdicting the traffic in contraband 
thus finds a most ardent advocacy among certain leading states- 
men of Europe, the governments have not in general taken 
any decided stand in reference to the “three rules” of the 
Washington treaty, but have left their discussion to be carried 
on in a theoretical manner by the professors and other gentlemen 
who compose the two associations described in the preceding 
article. 

Side by side with the astute statesmen who are quietly labor- 
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ing to shape the governmental affairs of the entire continent so 
as to promote their own dynastic interests and to aid in the ae- 
complishment of their own vast plans for obtaining and perpetu- 
ating power, although actuated by far different motives, is ranged 
a large, influential, and earnest school of publicists and jurists, 
which embraces many of the foremost writers upon the inter- 
national law in the various continental countries of Europe, in 
the United States, and even some in England. The central 
thought which possesses the members of this school in their con- 
ception of the international law, the paramount object of all 
their labors in moulding and developing that department of juris- 


‘prudence, is the bringing it as a whole, its fundamental prin- 


ciples and its practical rules, into a complete conformity with 
abstract right and justice. They conceive of the international 
law as a collection of ethical precepts applied to the affairs of 
peoples and nations, in exactly the same manner in which the 
rules of morality should be applied to the conduct of private 
individuals. In constructing an ideal system, all motives and. 
considerations of state policy must, therefore, be banished ; long- 
accepted and well-established maxims and regulations which 
would have the effect of procuring or maintaining any special ad- 
vantage or particular superiority to one nation or class of nations 
must be abrogated, if they are based upon accidental circum- 
stances of situation or custom or form, and not upon the im- 
mutable foundations of absolute right. This theory regards the 
duties of the state towards its fellow-states as identical with 
those of the individual towards his fellow-men, and may be 
summed up in the Golden Rule laid down by the Great Teacher 
as the summary of private morality. As the necessary conse- 
quence of these primary conceptions, the ancient theory that 
absolute sovereignty and independence are essential features of 
nations must be modified. In fact, those writers of this school 
who are true to their principles, and who clearly see where those 
principles must logically lead them, do not hesitate to deny the 
existence of absolute sovereignty and independence in the separate 
members which form the one family of civilized nations. The 
real sovereignty, which is the foundation of all authority over 
international relations, is taken away from the individual states 
and is conferred upon the united body of peoples considered as 
one collective whole. If the international law is to be con- 
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structed upon such a basis as this, it is very plain that the ques- 
tion whether an advantage would be gained or lost from a 
particular line of policy, — as, for example, whether neutral com- 
merce in time of war would be promoted or curtailed, —can never 
be made the criterion by which the acceptance or rejection of a 
proposed practical rule is to be determined. To rest a doctrine 
or regulation of the code upon such considerations of mere 
policy, would degrade the law from its high character as an 
ethical system, and would make it a collection of empirical and 
even immoral precepts. Starting with the postulate that absolute 
sovereignty is lodged in the associated family of states, so that 
the governmental attributes, both internal and external, of each 
are held and exercised in subordination to this supreme authority 
residing in the collective whole, the idea of the nation as the final 
object of the international law disappears, and in its place is 
substituted the idea of mankind. International law is concerned, 
therefore, with the relations between individuals and mankind, 
rather than with the relations between states, or between states 
and individual members of other states. The rights which it 
creates, recognizes, and protects become identical with the rights 
of humanity ; the duties which it imposes and enforces are the 
obligations owed by nations and governments to humanity. Ina 
system of public law founded upon this conception of the nation 
as subordinate to mankind, and in which the purely ethical 
notions of right and wrong are to determine all the obligations 
of the collective organism called the state, as well as the duties 
of the individual citizens which make up that organism, — ia such 
a system it is plain that no doctrine, principle, or rule can have 
place whose purpose or object is to secure any special advantage 
to nations or classes of nations, from the internal or external 
schemes of policy which they may choose to adopt, from the 
modes of activity and business pursuits of their inhabitants, or 
from any other feature, social or political, which may distinguish 
them from other members of the universal brotherhood of states. 
All such doctrines and rules are parts of a false and inequitable 
theory of the public law; and no matter how generally they 
have been recognized, and how long established, they must be 
rejected from a code which reflects the progress and the opinions 
of the present age. The welfare, the prosperity of one state 
rather than of another, the welfare even of states, is not the ob- 
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ject sought to be promoted by the international law, according 
to this theory, but the welfare of mankind. Its positive precepts 
must represent the wants, the claims, and the rights of humanity; 
all the permitted acts and transactions of nations must be in the 
interests of humanity ; all the rules which control the relations of 
states with each other, or with the citizens of other commonwealths, 
must uphold and strengthen the obligations due to humanity. 
These general principles, while they are adopted as the foun- 
dation of the entire system, are applied with special emphasis in 
the construction of that portion of it which is concerned with 
the conduct of actual warfare. War at best is a disturbing 
element in this humanitarian theory; its existence cannot be 
logically reconciled with the system itself, and is only admitted 
as a necessary fact. Recognizing the fact of war as indisputable, 
the writers of this school have labored with all their energies to 
devise rules for the conduct of hostilities which should render it 
as humane as possible; and in these very regulations are to be 
found the several modifications or asserted reforms of the inter- 
national law, which were enumerated at the commencement of 
this article. The thought which lies at the basis of this scheme 
is the notion that war, as an international status, and as an armed 
conflict of forees, should be confined to the actual professional com- 
butants, who for the time represent all the belligerent authority and 
Junctions of the two hostile nations. War, in this view, affects 
the two states alone which are engaged in it, and affects them 
only in their organic and corporate capacity ; it does not produce 
the slightest change in the condition of the great mass of their 
inhabitants; they are not enemies actually or metaphorically ; 
they may pursue all their customary avocations unmolested by 
the direct operations of the contest, and only liable to the de- 
mands of their own governments mude in pursuance of the 
internal laws of the country. Even when it is said that the 
nations as corporations are the only parties to the belligerent status, 
the language needs some limitation; for the nation, as repre- 
sented by its normal agencies and its regular governmental 
machinery, is unaltered by the inception of hostilities ; only the 
special agencies, the extraordinary departments or branches of 
the governmental machinery, are to be called into active use, and 
through them exclusively are the warlike operations to be carried 
on and the conflict decided. These special agencies are the 
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regular military forces of the belligerents, —the armies and the 
navies. This military force cannot be a spontaneous uprising 
and coming together of the people to defend their native soil and 
to expel an invader; it must be a regular organization, its ex- 
istence contemplated and provided for during time of peace, and 
must be under the immediate control of, and direct responsibility 
to, the head of the government. ‘To this professional military 
force is entrusted the duty of conducting the actual hostilities 
and of deciding the issue, while all else in the nation are indiffer- 
ent spectators ; or, at least, while all else, all the private citizens, 
are left to pursue their usual trades and business with their legal - 
condition unchanged. This is the theory of war which is most 
earnestly advocated by the writers of the humanitarian school 
without exception, and it is regarded by them as a conception 
which places the international law upon a purely ethical founda- 
tion! A very brief analysis will disclose its true character and 
inevitable effect. 

The final object of the proposed reform, it constantly should 
be remembered, is to render war humane. This is not to be 
accomplished by any change in the most effective mode of 
overcoming resistance, —the destruction of human life. The 
new method of warfare does not dispense with death and wounds 
and human suffering; it does not contemplate one less life 
lost, one less body maimed, one less wound inflicted. We 
state it in the most emphatic manner, and challenge any 
contradiction, or possibility of contradiction, that if all these 
so-called reforms in the laws of war should be universally ae- 
cepted by the civilized world, they would not necessarily produce, 
nor tend to produce, the slightest mitigation in the aggregate of 
human suffering resulting from the regular and lawful endeavors 
to destroy life which are the crowning act of all warfare. If 
there be any such mitigation in fact, —and undoubtedly there 
has been, —it is caused not by changes in the legal status of 
bell'gerent citizens, but by the wonderful improvement in the 
destructiveness of weapons, and by the introduction and enforce- 

1 Among the many writers who maintain this theory, the following are a few of 
the most recent and most prominent: Jassé, Le Droit Commercial dans ses Rapports 
avec le Droit des Gens., tom. i. c. 2, $$ 121, 122; Eugene Cauchy, Le Droit Maritime 
International, tom. i. pp. 20, 49, 50, 287-289; ii. 15, 16, 289-291, 293, 467-470, 472- 
478; Bluntschli, Le Droit International Codifié, articles 510-512, 529-535; Fied, 
Outlines of an International Code, articles 704, 705, and note to last article. 
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ment of strict sanitary regulations, and by the active labors of 
voluntary and ancillary associations for the care of the wounded. 
In what, then, consists the alteration wrought by the reformed 
mode of conducting hostilities? It is simply the following: It 
would, in the first place, remove the direct suffering from one class 
of citizens and lay it all upon another class ; and would, in the 
second place, abandon the coercive means which consists in the 
capture and destruction of property, and would substitute in 
the place thereof, as the only means of enforcing submission, the 
destruction of human life. The humanity which is extolled by 
this modern school of publicists, when stripped of the verbi- 
age which surrounds it in their writings, and reduced to its 
naked proportions, is exercised solely in favor of that class of 
citizens of a belligerent nation who are non-combatant; their 
homes cannot be disturbed, their property cannot be taken, 
their commercial pursuits cannot be interrupted, their methods 
and operations of acquiring gain or of procuring pleasure must 
go on unaffected by the storm of war which rages around them. 
While they are thus protected, and warfare, as it respects them, 
is made humane, this result is plainly accomplished at the 
expense of the other class of citizens, who are denominated 
combatants. In fact, the humanitarian theorists, through all 
their speculations, seem to forget that armies, as well as the ranks 
of traders, mechanics, farmers, and merchants, are composed of 
men, and seem to regard the soldiers as machines capable of 
no suffering, and haying no interests to be guarded in compari- 
son with those of non-combatants. Just so far as a belligerent 
nation surrenders up the means of coercing the enemy and bring- 
ing it to terms by capturing the property of private citizens and 
destroying their commerce, must it resort to some other means 


1 The Sanitary Commission, which was organized in aid of the national armies 
during the late civil war in this country, and the Society of the Geneva Cross, which 
has been established permanently in Europe, and has even been protected expressly 
by special conventions, plainly show what can practically be done to mitigate the 
horrors of war. These movements are truly humanitarian, and nothing in the pres- 
ent article should be understood as reflecting in the slightest degree upon these and 
similar noble enterprises. Every thing which can be done to lessen the evi's of 
actual warfare should meet the most hearty approval, both of the publicist and of 
the statesman, and the labors of such societies show what a wonderful advance has 
been made in public opinion within the present generation. The object of this article 
is to show the spurious nature of that humanitarianism which would protect property 
and trade during war at the necessary expense of human life and human suflering. 
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of coercion in order to reach the same end, and the only other 
method possible is to destroy more lives, to inflict more wounds ; in 
short, to put more persons hors de combat. This so-called humane 
scheme of conducting warfare, with its confinement of all actual 
hostilities to the conflicts between a professional soldiery, and its 
abandonment of all modes of crippling the opposing national 
forces by direct interference with commercial activities, inevi- 
tably requires, therefore, a corresponding increase of the armies 
on both sides; and this demand can only be supplied by a larger 
draft upon the able-bodied men who are the actual producers of 
the two countries. In every contest between two nations the 
amount of resistance — that is, the total resisting power drawn. 
from all sources — possessed by each must properly be regarded 
as a constant quantity ; in other words, each can, by combining 
all its resources, oppose a certain, determinate, and fixed amount 
of resistance to the attacks of the enemy. Apply the theory of 
war to one of these states, and the results will be true in all 
possible cases. The object of all actual hostilities is to overcome 
this resistance and thus to compel submission to the demands of 
the successful party. As wars have hitherto been conducted, 
this resistance may be overcome by the use of two very different 
forces, both of which directly tend to drive the public mind, and 
through it the government, into an attitude of submission. The 
first of these forces, which may be represented by an algebraic 
symbol, a, consists in attacks upon the organized military arm 
of the enemy,—the portion of its citizens which are termed 
- combatants, — and its efficacy lies in the destruction of life and 
the infliction of bodily suffering. The second force, which we 
may represent by 8, is directed against the non-combatant por- 
tion of the citizens, and consists chiefly in a destruction of their 
wealth by the capture of property and the derangement and 
temporary stoppage of business avocations. These two factors, 
a and 4, taken together must equal the amount of the resistance 
to be overcome ; and when thus combined their product also is a 
constant fixed quantity. Now, it is plain that if one of these 
factors be lessened the other must be augmented, if the resultant 
is to remain the same. When the force #4 is diminished, the force 
a must be increased proportionately if the constant of resistance 
is to be overcome; and if, finally, force 6 disappears entirely, 
force a must be augmented so that it shall equal the former com- 
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bined effect of a and 6 together. This reasoning is demonstra- 
tive. The humanity of the new theory of war, so far as it is 
productive of any good, is confined to the single class of non- 
combatant citizens, and what it gains for them is gained at the 
expense of the other lass, whose rights are, in the contemplation 
of an ideal morality, equally valuable and equally entitled to 
protection. This humanity is. moreover, exercised in the preser- 
vation of mere material wealth belonging to the favored class of 
non-combatants, while the lives of the combatants are surrendered 
up as an equivalent for the property thus preserved. Again, in 
removing commerce and the property of private citizens from the 
danger of hostile interference and attack, the most powerful of 
all possible checks upon a people’s entering into war will be 
given up. At the present day war has come to be principally a 
matter of money. The expense of raising, equipping, and main- 
taining the armies which must now be brought into the field, 
and of supplying the necessary military armaments on land and 
on the sea, has enormously increased. The fiscal burden laid 
upon a government and a people in preparing for and car- 
rying on hostilities is so excessive, that no government will 
engage in war unless it is sustained both by the general public 
opinion of the country and by the opinion and pecuniary aid of its 
capitalists and traders. The result is, that the great commercial 
and business classes in every state must practically determine 
whether their government shall go to the length of actual war: 
they hold the check ; they will count the cost, and their conclu- 
sions will inevitably be shaped by their opinion as to the pecuniary 
advantage derived or loss sustained. As long as their commerce 
is exposed to interruption and possible destruction by the enemy, 
the motive must be very powerful which will impel these trading 
classes to incur the hazards of such loss by consenting to a dec- 
laration of war. If to the public burdens caused by increased 
taxation, and the financial derangement resulting from the with- 
drawal of large numbers of able-bodied men from the ranks of 
producers in order to fill up the armies, there be added the 
probable loss of foreign commerce and the cessation of all busi- 
ness activities depending upon it, the capitalists, the merchants, 
the traders, and the manufacturers, who must supply the govern- 
ment with the necessary means by loans, and who must also 
bear the personal burden of crippled, and perhaps ruined, 
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business, will naturally oppose a steady resistance to all wars 
carried on for any other object than the national honor. The 
position of Great Britain during the past thirty year illustrates 
this statement and proves its correctness. It is now proposed to 
remove this most salutary check upon governmental and national 
ambition, desire of conquest, and all other motives which may 
urge a people into unnecessary hostilities. ‘The new theory, by 
permitting the business pursuits to go on unaffected and undis- 
turbed, relieves the great trading and commercial classes from 
all hazard of loss, and thus, to a great extent, takes away the 
principal ground of their opposition to belligerent measures. 
Wars will thus be rendered easier. Such a result would certainly 
not be in the interests of humanity. 

The sketch thus given is a sufficient description of the school 
of jurists and publicists who are the prominent advocates of the 
proposed reforms in the laws which control the conduct of war- 
fare; and it partially explains why they are found supporting 
measures Which from one point of view appear to be the result 
of antagonistic principles. With these theoretical writers the 
fact that one of these modifications is in the interest of com- 
merce, and that another is diametrically opposed to this tendency, 
and places limits upon a traffic now permitted by the law, is not 
of the slightest consequence. They do not accept nor reject a 
legal doctrine on account of its possible effect upon the material 
prosperity of peoples; if in their opinion it is logically deduced 
from some general principle of abstract right, and especially if 
they discover in it a conformity with their conceptions of human- 
ity, it finds a place in their system, no matter what may be its 
effect upon the development of states, upon their trade and com- 
merce, their productions and their modes of government and 
internal organization. In the advocacy of these alterations to be 
made in the law of war, the professional jurists and publicists of 
the school thus described are greatly aided by another class of 
persons who have no special knowledge of jurisprudence, but who 
are nevertheless at the present time devoting all their energies 
and zeal to its amendment,—I mean the professional philan- 
thropists. Ignorant of the first principles of public law, unable 
to conceive of its scientific character as a whole, or of the de- 
pendent relations of its parts, they have been attracted by the 
humanitarian claims put forth by the writers to whom allusion 
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has been made, and eagerly lend their aid in promoting the sue- 
cess of the common cause. These persons, without doubt from 
the best of motives, are actively engaged in the manufacture of a 
public opinion, — or, to be more accurate, in the manufacture of 
something which may be taken as the expression of a publie 
opinion, —and by the means of this force, skilfully applied, they 
hope to drive the governments into the adoption of the reforms 
which they suppose will bring the law of war into a closer con- 
formity with the requirements of a pure morality, and will hu- 
manize its most violent and arbitrary operations. 

We hardly need say that the motives which impel the philan- 
thropists and the publicists of the ethical and humanitarian 
school to work with so much zeal in the cause of what they con- 
sider to be a great reform, are very different from those which 
lead the Bismarcks and Gortschakoffs, and other wily and ambi- 
tious statesmen, to the accomplishment of the same purposes. 
The personal and dynastic policies of the latter have no care nor 
concern for the interests of humanity, nor for the rights of the 
individual ; indeed, they practically admit no rights in opposition 
to the schemes of territorial aggrandizement and plans of absolute 
supremacy which they are silently but steadily pursuing in behalf 
of the great empires which they represent. And yet these states- 
men are forced to cover up their real designs by a profusion of 
fine-sounding words; they are compelled to use the language of 
the humanitarian school, and while they are crushing out free 
and sovereign peoples in order to grasp and annex their territory, 
and while their armies are not only permitted but encouraged to 
perpetrate outrages before unheard of in civilized countries, and 
only equalled by the barbarities practised among the Indians of 
North America,! they echo the phrases of the philanthropists, 
and demand that the laws of war should be reformed, and the 
rights of non-combatants should be respected in all the opera- 
tions of actual hostilities. 

We have thus described with some care the actual condition 
of the suggested alterations in the laws of war, their essential 

1 The narratives given by eye-witnesses of the barbarities committed by Russian 
armies in Circassia and Khiva, and by the Prussian invading armies in France, fully 
sustain these statements, however strong they may appear. The Prussian official 
writers do not deny the charges contained in the French accounts of the invading 


operations, but justify them as proper punishment inflicted upon non-combatants for 
presuming to act in defence of their own country against the enemy. 
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nature, and their necessary tendencies. We have also defined 
the position of the different classes of persons who are now advo- 
cating them, and have explained the motives secret or open which 
urge on this advocacy. It is proposed now to discuss more par- 
ticularly the three so-called reforms in maritime war, and to en- 
deavor to show (1) that their incorporation into the international 
law would not humanize the conduct and operations of war; 
(2) that by their adoption as a whole the freedom of commerce, 
now universally enjoyed and protected by the public law, would 
be greatly abridged, which restraint is in itself a violation of the 
true principles of morality applicable to international relations ; 
and (3) that these changes in the laws of maritime war, like the 
Russian Code for the regulation of war upon land, would directly 
and necessarily tend to the maintenance and growth of a military 
absolutism. 

First. The exemption of private property of belligerent citi- 
zens from capture on the sea. 

The course of reasoning which has already been pursued, and 
which proves that the exemption of private property from cap- 
ture on the sea is not a measure in the interest of humanity, that 
it would not and could not humanize the operations of actual 
warfare, need not be repeated. An outline of the argument 
must, however, be restated for another purpose. As a war is 
now conducted, the hostile resistance of the enemy may be over- 
come by the application of two species of force, and by the use of 
both, the public opinion and through it the government may be 
driven into a condition of submission. These forces are (1) the 
armed operations proper, the attacks upon armies, and the 
destruction of the lives of combatants ; and (2) the interference 
with the industrial pursuits of non-combatant citizens, by which 
they are hindered from the acquisition of wealth and their ma- 
terial prosperity is destroyed. This interference always takes 
place in an aggravated manner, and sometimes to a degree shock- 
ing to human nature, whenever a hostile army succeeds in push- 
ing an invasion to a considerable extent within the enemy’s 
territory. If such invasions were common, the interference with 
the industrial pursuits of non-combatants and the capture of 
their property on land would have been as ordinary a means of 
applying force to procure submission as the similar interference 
and capture of property on the sea. Since, however, extended 
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invasions of hostile territory are uncommon, and since the ocean 
is always open to the cruisers of one belligerent and to the mer- 
chant vessels of the other, this particular method of compelling a 
surrender of opposition is chiefly pursued at sea, and consists in 
the capture of ships and cargoes belonging to private citizens of 
the enemy. There is no essential difference between the capture 
of private property on land and on the sea. Whenever armies 
do penetrate the enemy territory, such property is seized, de- 
stroyed, or appropriated ad libitum ; it is solely because of their 
difference in situation that there is any apparent distinction in 
practice between the two species of property. This interference 
with the industrial pursuits of non-combatant citizens is a most 
effective means of compelling the popular mind into an attitude 
of submission, which is the final atid legitimate object of all wars. 
If the capture of ships and cargoes is extensive and long-con- 
tinued, supplies are thereby cut off, and the entire commercial 
activities of the enemy are deranged, and perhaps stopped. This 
reacts at once and most powerfully upon the internal trade, man- 
ufactures, and business of all kinds; the process of acquiring 
wealth is ended ; production falls behind consumption ; the entire 
financial operations of the state are thrown into confusion. As 
the non-combatants must bear all this burden of material loss, 
and as they make up a majority of the citizens, they are driven 
to elect between a continuance of the evil and a cessation of 
resistance. No one in the possession of his reason can deny that 
this mode of applying a pressure upon the enemy, people and 
government, is often exceedingly efficacious ; nor can it be denied 
that just so far as it tends to produce the effect of submission, 
and thus to accomplish the object of war, it obviates the necessity 
of a resort to the other kind of force, and saves the destruction of 
human life and the infliction of human suffering. It simply acts 
upon each individual citizen through his pocket, instead of his life 
or limbs. To abolish this method of coercion, and to limit all 
hostile operations to the single one of destroying the lives of pro- 
fessional combatants, is any thing but humane, unless it be estab- 
lished that by becoming a soldier a person loses all his human 
nature and the attributes which belong to him as a man. 
President Woolsey, in a paper read before the Social Science 
Congress at New York in May, 1874, presented an argument in 
favor of the change in the laws of war which would prohibit the 
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capture of ships and cargoes belonging to belligerent citizens 
when on the ocean. He resorted to none of the customary 
unreasoning declamation about the inhumanity of interfering 
with non-combatants: he appreciated the force of the position 
which is stated above, and clearly perceived that it must, in some 
manner be met and its conclusive effect be evaded. This he 
attempted to accomplish in the following manner, and we shall 
endeavor to state his argument in its full strength, although, of 
course, only in an outline. Conceding, President Woolsey said, 
that at one period the capture of the private ships and cargoes 
of enemy citizens would have destroyed their commerce and 
ruined their trade, and was therefore an effective means of reduc- 
ing them to submission, this is no longer true. By the Declara- 
tion made in connection with the Treaty of Paris of 1856, to which 
nearly all the civilized states of the world have adhered, neutral 
ships may now carry cargoes belonging to belligerent citizens 
without any risk of interference by the men-of-war of the other 
belligerent. It is impossible, therefore, to destroy the private 
trade and commerce of an enemy. If its citizens cannot carry on 
their customary traffics, their imports and exports, in their own 
national bottoms, they have only to transfer the carriage thereof 
to neutral bottoms, and the cargoes become protected and the 
business itself goes on substantially as before. Since this is so, 
he urges, since the new rule adopted in 1856 makes it impossi- 
ble to break up the private commerce of enemy citizens, all the 
reasons for permitting the hostile capture of their property are 
entirely taken away. The only ground for insisting upon the doc- 
trine of the international law authorizing such capture, was that 
a fatal injury could thereby be done to the enemy, and he could 
be forced, by this manner of attack upon his property instead of 
upon his life, to surrender his opposition. This single ground 
upon which the practice in question was rested being removed, 
the practice itself should also be abandoned. The substance of 
the argument advanced by Dr. Woolsey in support of the change 
in the modes of conducting maritime war, which he calls a reform, 
has thus been stated fairly and correctly, and the answer to it is 
easy and most conclusive. Giving to it its utmost force, it only 
shows that the power to injure an enemy, through its maritime 
operations, has been somewhat lessened, not that this power has 
been entirely destroyed. Assuming, for the purposes of the 
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argument, that the enemy citizens could abandon their own 
national ships, and could export and import their own cargoes in 
vessels belonging to neutrals, and assuming that this could be 
accomplished at once upon the outbreak of a war without delay, 
so that there would be no loss of cargoes, because none could fall 
into the hands of the hostile cruisers, still wpon this very asswnp- 
tion the entire carrying trade of the enemy would be destroyed, 
Granting that the injury thus inflicted upon the enemy would 
not be so great as it would be if all commerce were interdicted, 
it would nevertheless be sufficient to paralyze all his industries, 
internal as well as external, and to bring about a financial crisis. 
The rule introduced in 1856 permits belligerent goods to be 
safely carried in neutral bottoms, but extends no protection to 
belligerent ships. The merchants and shippers of the enemy 
must therefore, at the commencement of hostilities, cease from 
transporting their own cargoes in their own national vessels, and 
must surrender that business of transport into the hands of neu- 
trals. Their own ships must be left idle and useless upon their 
hands, or, at best, they must be sold to neutral owners, under 
such circumstances that the sale would be a forced one, and a 
heavy loss would be inevitable. This result must necessarily be 
produced in a maritime and commercial country by the outbreak 
of « war, in which it is one of the belligerent parties. It is an 
assertion in the face of all experience, in the face of the plainest 
facts, to say that such loss of an entire carrying trade, and such 
sudden and complete transfer of that trade to foreign ship-owners, 
would not be a most grievous blow to the financial and business 
prosperity of any maritime and commercial nation. The total 
income resulting from the maritime trading operations of the 
country would at one blow be diminished by subtracting all the 
freights received from imports and exports. These freights are 
certainly a very large part of the net proceeds arising from foreign . 
commerce, and they probably equal if not exceed the net profits 
which are received from the sale of the goods themselves which 
are imported or exported. Suppose the case that Great Britain 
should engage in war with an enemy possessing a powerful navy ; 
assume with President Woolsey that the British merchants were 
able without delay to employ neutral bottoms for the import and 
export of their own goods, so that, to make the case as strong as 
possible, not a British cargo should be captured, — the merchant 
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ships of British owners scattered over the world would lie idle, 
or would be sold to foreign buyers at a ruinous sacrifice ; the 
British flag would not float over a single private ship on the high 
seas ; the carrying trade of the British merchant marine, which is 
so extensive and so profitable, would be ended. The blow thus 
struck direetly at the prosperity of the empire would be fatal. 
Every business, trade, and occupation would feel it. We cannot 
follow through all their details the effects of such a revolution in 
the commercial activities of a people upon every branch of busi- 
ness: our space will not permit. It is enough to say that the 
enhanced cost of the carrying trade arising from its transfer from 
domestic to foreign bottoms would beyond a doubt consume most 
if not all the margin of profits from the sale of goods which had 
made commerce remunerative ; and this loss of profits, together 
with that of freights, by the great importers, exporters, manufac- 
turers, and ship-owners, who transact all the commerce of the 
nation in the first instance, would at once be felt down through 
each successive grade of traders, producing disaster and ruin from 
the highest to the lowest. 

The assumption thus far made in the examination of Dr. 
Woolsey’s position is entirely without any foundation of fact. 
The trade of a country engaging in a war could never be so 
immediately and completely transferred to foreign ships that 
the domestic owners of the cargoes should suffer no loss. The 
transfer at best could only be partial, and gradual; a consid- 
erable period of time after the outbreak of hostilities would 
always be required before the change could be effected and 
the substitution of neutral for belligerent vessels could be ac- 
complished ; there would always remain the possibility of inflict- 
ing incalculable injury upon the enemy through the capture 
of cargoes as well as vessels belonging to its citizens. No ref- 
erence has thus far been made to the obstacles which may be 
placed in the way of neutral carrying trade by blockades. It 
should be remembered, however, in estimating the force of Presi- 
dent Woolsey’s argument, that neutral vessels have not an un- 
limited power of access to the ports of an enemy country. The 
other belligerent nation may at any time interpose a blockade, 
and thus interdict all-maritime traffic, whether carried on in hos- 
tile or neutral ships. These considerations furnish a complete 
answer to the positions maintained in the essay of President 
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Woolsey. Conceding, as he impliedly if not expressly does, that 
if the popular opinion, and through it the government of the 
enemy, could be forced iato an attitude of submission by an inter- 
ference with the industrial pursuits of its citizens, such a method 
of coercion would be not only legitimate but laudable, he rests 
his whole case upon the single ground that no sufficiently serious 
injury can now be inflicted in this manner, because the national 
commerce can always be carried on by means of neutral vessels, 
It has been shown that he is wrong in his premises and in his 
conclusions ; that the loss of the carrying trade alone is an injury 
which no commercial people can easily endure; and that the 
transfer which he assumes can never be so speedily and com- 
pletely made that a sufficient opportunity will not be given for 
hostile attack and capture of cargoes as well as vessels. There 
is still another consideration of the gravest importance which has 
not yet been alluded to. The entire reasoning of President 
Woolsey proceeds upon the assumption that the Declaration 
made at Paris in 1856 has the force of a treaty, and that its stip- 
ulations are for ever binding upon all nations as part of the inter- 
national law. This is a grave error, and several of the European 
states, including Great Britain, have already given a strong in- 
timation that they shall disregard the provision in relation to 
neutral ships and enemies’ cargoes upon the first occasion which 
calls for such action on their part. The Declaration itself was a 
voluntary act, done by the plenipotentiaries assembled at Paris 
after they had concluded the treaty which they were commis- 
sioned to negotiate ; it was not embraced within their powers; 
it forms no part of the treaty itself, and was never ratified by 
Great Britain at least. The clause upon which Dr. Woolsey 
relies, and which declares that enemy goods may be safely car- 
ried in neutral vessels, — or, as the doctrine is generally stated, 
‘‘ free ships make free goods,” — had long been a matter of bitter 
controversy both among the governments of Europe and among 
writers upon the international law. It has not been put to rest 
by the Declaration of Paris of 1856. There is not the slightest 
doubt that, at the outbreak of the first general European war, 
this stipulation will be disregarded by every European Power 
which considers it for its interest to take that course. 

Second. The interdiction of commerce in contraband of war. 

The doctrine of the international law in relation to this traflic 
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is established by universal practice, by treaties between all the 
civilized powers of the world, and by the unanimous opinion of 
all the jurists and publicists of reputation and authority ; indeed, 
there is no other rule so firmly settled, and settled by such a 
universal consent as this, because there is no other ,which is 
ratified by so many treaty stipulations. It may be stated 
briefly as follows: while neutral citizens may freely transport 
their own cargoes not contraband in their own vessels into the 
open ports of one belligerent unmolested by the other, a similar 
traffic in articles contraband of war is carried on at their own 
peril. If they do assume the risk and carry on the trade in con- 
traband articles with one of the hostile parties, their vessels and 
cargoes are exposed to the danger of capture on the high seas 
and subsequent condemnation by the other party to the conflict. 
Since the neutral citizens are subject to this peril, writers have 
sometimes said of the trade in contraband that it is illegal and is 
prohibited by the international law. This is, however, a mani- 
fest error. The traffic is not illegal, nor is it in any proper sense 
of the term prohibited. If the neutral succeeds in conveying his 
contraband goods to the destined port, and sails away on his 
return voyage, his risk is ended, and he is subject to no penalty 
if afterwards met by a cruiser of the enemy. If while on a voy- 
age to a port of one belligerent with a cargo wholly or partly 
contraband he encounters a hostile man-of-war, it is then, and 
only then, that his ship may be seized, and the penalty of confis- 
cation inflicted. Under no circumstances does the neutral nation 
assume any liability or obligation as the result of the contraband 
traffic carried on by its own citizens. No duty rests upon its 
government to prevent its own subjects from engaging in the 
trade, nor is it exposed to any reclamations by reason of their 
acts in pursuing such kind of commerce. These doctrines are 
elementary. For several generations the struggle has been to 
mitigate the rule itself by lessening the number of articles which 
are to be regarded as contraband. Treaty after treaty has re- 
duced the list, and writers of high authority have finally declared 
that nothing but arms and munitions of war in a complete condi- 
tion and fitted for actual use is included within its proper defini- 
tion. The tendency has thus been constantly and strongly in 
the direction of a greater freedom; step by step the right of neu- 
trality has been admitted and the rights of the belligerents have 
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been curtailed. The grand principle that the commerce of neutral 
nations is free has steadily advanced, and its absolute freedom 
seemed not far distant in the future. Such being the well-settled 
doctrines of the public law, and such being the evident tendeney 
of that law in its process of development during the past genera- 
tions, it is simply amazing that a school of publicists should be 
found at the present day who, under the name and guise of an 
exalted humanitarianism, insist that this progress towards an 
absolute freedom of commerce should be retraced, and that a 
heavy burden should be imposed upon neutral activities. Dur- 
ing the recent war between France and Prussia, certain French 
naval steamers were supplied with coals by British traders. A 
correspondence thereupon arose between the Prussian and the 
British governments, in which the Prussian Minister of Foreign 
Affairs endeavored to hold Great Britain responsible for these 
acts of its citizens. He avowed the doctrine that a trade in 
contraband is an international offence; that a neutral govern- 
ment whose subjects engage therein is made liable thereby to the 
injured belligerent; that an obligation rests upon every neutral 
state to restrain its citizens from a commerce in contraband with 
one of the contending parties, and that in the absence of any 
measures of prevention such state is exposed to reclamations 
made by the other party, and is bound to make indemnity for the 
injury thus inflicted. The doctrine thus stated may well be 
called the Prussian doctrine, for its boldness and defiance of well- 
established principles can only be paralleled by the acts of the 
same great Power in crushing out free and independent states, 
and appropriating their territory, without a shadow of right 
except that of superior force. Notwithstanding this source, the 
doctrine itself has been eagerly seized upon by certain writers, 
and its universal adoption is zealously urged upon principles of 
humanity. It is said that a trade in contraband is intrinsically 
wrong, unjust, and contrary to a pure morality. President 
Woolsey, in the essay already alluded to, pronounced it in very 
strong terms to be a disgrace to modern civilization. We will 
analyze this opinion, and discover, if possible, the exact basis upon 
which it rests. We start with the fundamental principle that 
commerce generally is legitimate, and that neutral nations have 
in general a complete right to pursue their customary traffic 
although two other and independent states have seen fit to 
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engage in war. It rests, therefore, with the advocates of the 
so-called reform to show that this particular trade does not fall 
within the rule thus stated; the burden of proof is upon them. 
They meet this demand by asserting that the trade in contraband 
is immoral ; it is not with them a question of policy or,of expe- 
diency: their only ground of objection is its immorality. If the 
trade in contraband carried on by a neutral with one belligerent 
is thus essentially immoral, this quality of immorality must arise 
either from the nature of the articles which are the subject-matter 
of the traffic, or from the particular time in which the traffic is 
carried on. If the immorality resides in the nature of the arti- 
cles themselves, it follows that a commerce in arms, ammunition, 
and other material of war is at all times and under all circum- 
stances wrong ; if it resides in the time when the trade is carried 
on, it follows that a commerce legitimate and proper during a 
season of peace, suffers a radical change in its moral character as 
soon as the purchasing nation becomes involved ina war. These 
propositions are the conclusions which necessarily follow from 
the premises assumed, and their utter absurdity must be patent 
to every intelligent reader upon their mere statement reduced to 
their naked proportions. Two nations are engaged in actual 
war. One of them is in need of powder, balls, guns, and other 
military material. The citizens of a neutral country as a matter 
of trade sell and deliver to the party thus in need the desired 
articles, and receive the price therefor. This transaction, it is 
said, is intrinsically immoral on the part of the neutral traders, 
and ought to be prohibited by all the penalties known to the 
law. If the immoral quality inheres in this business operation 
because the war is in actual existence, then it must be attached 
to the same trade when carried on before a war, because such 
trade is always prosecuted in contemplation of a future war, and 
as a means of preparation therefor. Nations procure supplies of 
guns, ammunition, and other similar material for one purpose 
alone, namely, in order to use them in case a war arises. Manu- 
facturers and dealers in these articles are fully aware of the only 
use to which they can be put by the nation which purchases 
them, and asale before a war, in order that they may be employed 
when hostilities commence, cannot be distinguished in respect of 
its ethical character from a sale during the war, and after the 
occasion for their employment has actually arisen. We are thus 
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driven to the conclusion that a commerce in arms and other mili- 
tary material is a violation of moral principles whenever prose- 
cuted, in time of peace as well as in time of war; or, in other 
words, the wrong always resides in the nature of the articles 
themselves, and not in the particular season during which the 
parties transact their business. But the immoral element, if it 
exist at all, must follow the transaction toa much greater length. 
If it be a violation of morality for neutrals to make and send 
military material to a nation while engaged in war, or while pre- 
paring therefor, it is equally and for the same reason immoral for 
the citizens of the state, and even for the state itself, to make a 
like preparation, and to manufacture and sell or collect supplies 
of arms, ammunition, and other articles necessary for the conduct 
of actual hostilities. In this manner every step in the process 
could be shown to be immoral, until we finally arrive at the con- 
clusion that war itself is essentially wrong. In fact, this result is 
evident from the outset; the proposition that a trade in military 
material with one belligerent is essentially an immoral act neces- 
sarily involves the assumption that war itself is also an immoral 
act. The one depends upon the other; the quality of immorality 
in the interdicted traffic, if it exist at all, can only follow from 
the fact that war is so intrinsically wrong that it affects with a 
quality of immorality any act done in its aid. This is a reduetio 
ad absurdum. In fact, the outery which has been raised within 
the past few years against a neutral commerce in contraband 
articles is the result of combined sentimentalism and ignorance; 
a sentimentalism which shrinks from the contemplation of acts 
which may assist in the prosecution of war, and an ignorance of 
the fact that the objection extends to war itself. 

When the Prussian Minister of Foreign Affairs assumed the 
attitude which has been described towards the British govern- 
ment, and demanded that a trade in contraband by neutral citi- 
zens should be made an international offence on the part of the 
neutral state to which such citizens owed their allegiance, he did 
not base his claim upon any sentimental notion that the traffic 
was a violation of morality; his reasons were those of state 
policy, that is, the reasons which actually led him to assume the 
position. In explaining them we shall exhibit the necessary 
effect upon the great family of nations of the two alterations pro- 
posed to be made in the laws of maritime war, in case they should 
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be universally accepted as a part of the public law, —an effect 
which is certainly contemplated by the wily statesmen who are 
intriguing to procure their adoption, although doubtless over- 
looked by the theoretical publicists who insist that they are in 
the interest of humanity. This effect we have already stated tg 
be the building up, strengthening, and maintenance of a military 
absolutism. It can be easily shown that these two changes in 
the modes of conducting war on the ocean, like the provisions of 
the Russian Code for the regulation of war on the land, would 
inevitably exalt and extend the already enormous power of the 
great military empires like Russia and Germany, and would pro- 
portionately undermine and weaken the strength of the minor 
states, and especially of those whose governments are constitu- 
tional in form, and in which the free sentiments and habits of the 
people are opposed to the existence of vast standing armies. 
Russia and Germany may be taken as the types of empires based 
upon the idea of a military absolutism. Rich, powerful, possess- 
ing in themselves immense resources, their able-bodied male 
citizens are all organized into the national armies. No states on 
the continent can compete with them or oppose a successful re- 
sistance to their encroachments, except by adopting their policy 
of internal military organization. Great Britain alone is at 
present their equal in power, not because of its army, for the 
British people could not for a moment endure such a system, but 
because of its navy, which makes it supreme on the ocean, and 
enables it to control the commerce of the world. This power of 
Great Britain to destroy the commerce of any European enemy 
places it on an equality with Russia and Germany, and compels 
those nations to endure the neighborhood of its free and popular 
institutions and the contrast with their own. If the naval supe- 
riority of Great Britain were removed, it would fall an easy prey 
to its continental rivals, or be forced to maintain armies which 
could compete with theirs; and such a military establishment 
would of itself be a death-blow to constitutional liberty. It has 
already been shown that the single change in the law of maritime 
warfare which abolishes the capture of private property on the sea 
would terminate at once the naval supremacy of Great Britain ; 
and this fact alone is sufficient to explain the attitude of Russian 
and German statesmen towards the proposed amendments. The 
same considerations apply with equal force to all other nations, 
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and to none more directly than to the United States. If war on 
the ocean is abandoned, if all hostilities are to be conducted 
on the land, if the only means of coercing an enemy is to consist in 
the destruction of life and the putting his forces hors de combat, 
if the contest is to be restricted to a professional soldiery, while 
the non-combatant citizens are to remain spectators, pursuing 
their customary avocations and unmolested in their commercial 
pursuits, —if this is to be the future character and condition of 
warfare, then of course the largest and best equipped armies 
must ever prevail; war will be reduced to a matter of mere 
superiority in numbers and military resources; then a nation 
without a standing army large enough to cope with its rivals 
must necessarily be in a position of inferiority to one which pos- 
sesses such a force. Standing armies will thus become indis- 
pensable to the preservation of national power, and with the rise 
of these military organizations, which must embrace the entire 
able-bodied male population, will of necessity come the decline and 
final distinction of free institutions and constitutional govern- 
ments. Political and civil liberty cannot for a moment exist in a 
state where the whole people are under the domination of the 
drill-sergeant. 

The same design iseven more plainly exhibited in the Prussian 
proposal to interdict the neutral traffic in contraband ; and it is 
difficult to repress a feeling of mingled indignation and disgust 
when we see the mawkish sentimentality which has seized upon 
this crafty proposition of an arbitrary statesman, and is advocat- 
ing its adoption on the plea of its superior humanity. If such 
interdiction should become an acknowledged doctrine of the 
international laws, every state, whether weak or powerful, 
whether poor or rich, would be forced to make and to keep up at 
all times the enormous preparation necessary for the operations 
of modern warfare. Under the provisions of the public law, as 
it iow exists, a nation is not forced to maintain a constant and 
full supply of military material; it can wait until hostilities 
commence, and then, with but little risk, can obtain all that it 
needs as the exigencies of the war demand. If the proposed 
change is made, this policy can no longer be pursued. Every 
state, to be prepared for war, must keep on hand at all times a 
full and complete amount of arms, ammunition, and other similar 
articles, no matter at what expense, or by means of what ruinous 
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taxation, enormous burdens upon property and private industries, 
and perhaps popular discontents; or it must enter upon a war 
when it comes utterly unprepared, and so fall a ready prey to its 
better supplied and more fully equipped enemy. In either case 
the result is favorable to the policy of an ambitious and unscru- 
pulous military absolutism. If standing armies are kept at their 
highest numbers, if, in fact, the whole male population is one vast 
military array, if arsenals are kept always filled, if all the means 
for engaging in actual hostilities are at all times on hand ready 
for use, and if the cost of all this incessant preparation is de- 
frayed, as it must be, by a grinding taxation which eats out the 
substance of the national industries, there is no room for free 
institutions, for the development of constitutional government, 
and for the rule of the popular will. If, on the other hand, any 
state should neglect these precautions, and make no provision for 
the possible outbreak of war, its very existence would depend 
upon the forbearance merely of its powerful neighbors whose 
political systems are the embodiment of a military despotism, and 
whose superior resources and vast armies place them above any 
law except their own will. These are not vain and empty pre- 
dictions: they are the statements of events that have taken 
place under our own eyes. The steady, remorseless progress of 
Russia in destroying and blotting out free people after people 
whose territory lay in the path of its invading policy and its 
march through Asia towards the British India; the equally inex- 
cusable acts of Prussia in absorbing independent states and incor- 
porating them with its own dominions, upon no pretext or claim 
of right whatsoever, except its desire for territorial aggrandize- 
ment, —demonstrate the truth of the conclusions which we have 
reached, and show what may be expected from a military abso- 
lutism when clothed with a power sufficient for the accomplish- 
ment of its far-reaching designs. 

Third. The Three Rules of the Treaty of Washington. 

Our space will not permit any extended discussion of these 
rules, nor is it necessary, for they have been carefully examined, 
and their character fully disclosed, in former numbers of this 
Review. They are only mentioned now in order to show that 
their effect, if adopted, would be the same as that of the two 
proposed changes in the public law already described,— that is, 
a destruction of neutral freedom, and an increase of neutral obli- 
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gations. The important and the only question to which we shall 
allude is, Are these rules a mere statement in a statutory form of 
what the international law requires from all neutral govern. 
ments, or do they introduce and impose upon neutrals new obli- 
gations towards belligerents? M. Charles Calvo, in the essay 
quoted at the commencement of this article, discusses the ques- 
tion, and reaches the conclusion that they are declaratory of the 
existing law, and are therefore obligatory upon all nations. This 
opinion is not held by publicists generally ; and that it was not 
held by the two contracting parties, and is not accepted by other 
states, is very evident from the text of the treaty itself, and from 
the diplomatic proceedings in reference to it since its execution 
by the Geneva Arbitration. The text of the treaty shows that 
the negotiators regarded their work as introducing new doctrines 
into the international law. It declares that the arbitrators shall 
be governed by these three rules, ** which are agreed upon by the 
high contracting parties as rules to be taken as applicable to the 
case, and by such principles of the International Law not incon- 
sistent therewith as the arbitrators shall deem to have been ap- 
plicable to the case.” This language is very instructive. It 
assumes that there are principles of the public law inconsistent 
with these treaty stipulations, and of course such principles could 
only relate to the same subject-matter, to the facts in dispute 
between the contracting parties. But the context is even more 
expressive. Great Britain distinctly denies that the rules are 
parts of the public law, and permits them to have a retroactive 
effect, and to be made the basis of decision from motives of comity 
merely. Finally, the two contracting parties agree “to bring 
them to the knowledge of other powers, and invite them to accede 
to them.’ This stipulation is utterly inconsistent, both in its 
form and its intent, with the notion that the High Commissioners 
were putting into a concise and positive form what was already 
acknowledged as universally obligatory. The conclusion thus 
reached, by an examination of the text, is fully corroborated by 
the proceedings since the treaty was executed. Neither of the 
parties has taken any steps in earnest to carry out the agreement 
last quoted, and the debates in Parliament clearly show that 
there is no intention on the part of the British government to do 
so. Not a single nation of importance has ‘acceded ” to the 
rules; on the contrary, several of the European governments first 
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in rank have expressed their intention to repudiate them. The 
reason of this common attitude is the interpretation put upon the 
phrase ‘ due diligence”’ by the Tribunal of Arbitrators at Geneva. 
Undoubtedly all nations recognize a general obligation resting 
upon themselves as neutrals not to do nor suffer the acts and 
defaults described in these rules; they acknowledge a duty im- 
posed upon neutral states by the Public Law not to permit their 
territory to be made the basis of military operations by one bel- 
ligerent against the other. All this is implied in the very term 
“ neutrality ;”’ it is conceded by every writer of authority, and 
has never been denied by a statesman or diplomatist within any 
recent period. We may remark in passing that the authorities 
and precedents collected by M. Calvo establish the general 
proposition just affirmed, and no more; that is, they establish 
an amount of neutral duty towards contending belligerents 
which is at the present day denied by no one. What is the 
measure of this duty? The text of the three rules declares it to 
be the exercise of * due diligence ” by the neutral government to 
prevent the hostile acts described and condemned. What is the 
true signification of this * due diligence’? Upon the answer to 
this question turns the whole controversy. The arbitrators at 
Geneva utterly rejected the doctrine urged on the part of Great 
Britain, that the provisions of its own municipal law, if fairly 
earried out by the neutral government according to the judicial 
forms and processes established for all cases, would satisfy the 
demands of the rules, and show that the * due diligence” had 
been used. Repudiating this doctrine, and denying that the 
internal law, statutory or unwritten, of the neutral, or the modes 
of administering justice however carefully followed, could be the 
measure of the duty, the Tribunal of Arbitration held in effect 
that ‘due diligence” demanded acts on the part of the neutral 
government which should absolutely prevent the use of its terri- 
tory condemned by the rules; that such use must be interdicted 
and effectually prohibited at all events, and that without any 
reference to the provisions of the municipal code; that the 
requirements of the public law in relation to this subject-matter 
were superior to all internal constitutions and forms of adminis- 
tration, to all limitations upon executive, legislative, and judicial 
power ; in short, that a neytral government was responsible abso- 
lutely for the conduct of its own citizens or of belligerent citizens 
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dwelling within its territory, and was bound to guarantee the 
party injured by such conduct against the effects thereof. In a 
word, the interpretation put upon the rules by the arbitrators 
was, that no efforts and proceedings by the neutral to prevent 
the misuse of its soil can meet the requirement of ‘due dili- 
gence,” unless those efforts are successful! It is not strange 
that the cabinets of European states, as well as that of Great 
Britain, refuse to accept a doctrine so utterly without antecedent 
authority, and so antagonistic to the sovereignty and independ- 
ence of nations. If it should become an acknowledged part of 
the international law, the condition of neutrality would be bur- 
densome indeed, often more so than that of the belligerents ; and 
upon no country in the world would the burden rest so heavily 
as upon the United States of América? 

During the wars which raged in the latter half of the eighteenth 
century, during the terrible conflicts which culminated with the 
final overthrow of Napoleon, and during the interval from that 
epoch to the breaking out of our own Civil War in 1861, the 
international law had steadily and rapidly undergone a contin- 
uous and radical modification in the interests of neutrality. The 
belligerent authority asserted and championed by Great Britain 
had been denied and resisted to the last by the continental 
states; and in this glorious struggle for freedom of commerce 
the United States had from its earliest existence as a separate 
nation occupied a position of acknowledged leadership. Rapidly 
attaining a place second only to that of Great Britain as a mari- 
time power, its executive acts, its legislation, and its diplomacy 
had without exception been exercised in support of neutral rights 
and for the furtherance of neutral traffic. Certain from its 
geographical situation to maintain a neutral character amidst the 
wars between European powers, its entire business, mercantile 
and commercial interests, are bound up with the establishment 
and preservation of neutral immunities, and with the development 
of principles which secure the neutral status and freedom. The 
policy which had been pursued by its statesmen of all parties 
had been uniform, and ever tending to this one end; and the 


1 For a full description of the effects of these rules as interpreted by the Tribunal 
of Arbitration, and as construed by the United States authorities and agents, upon 
neutrals in general, and upon the United States in particular, see the American Law 
Review for January, 1873, pp. 235 to 237. 
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policy which ought to be pursued by its government under all 
possible contingencies was plain to the dullest comprehension. 
During the same period the international law, as a completed 
and scientific system, had been reconstructed upon a new basis 
by theoretical writers of most eminent ability, and the principles 
which they advocated had been accepted by the civilized world, 
and at last even by Great Britain. The central principle of this 
readjusted system is the doctrine that commerce between separate 
peoples is absolutely free, depending upon their united wills, and 
not liable to be interrupted by other states which choose to en- 
gage in war. It is simply astonishing that without any apparent 
cause, except the passions aroused by an internal war, the United 
States should be willing to arrest all this noble progress, and 
should join with the two leading despotisms of Europe in de- 
manding alterations in the public law which would curtail the 
freedom of commerce, would subject neutral nations to burdens 
more onerous than those imposed by Great Britain during the 
height of her naval supremacy, and would increase and perpetu- 
ate the irresponsible power of the great military empires beyond 
all possible control or check. It is astounding that a school of 
theoretical publicists, under the mistaken plea of humanity, 
should turn their backs upon the very principles for which they 
had so long and so successfully labored, should join in this cru- 
sade against constitutional institutions, political freedom, and 
neutral rights, and should unite in support of the schemes of 
aggrandizement promoted by the wily statesmen who are endeav- 
oring to maintain and extend the military absolutism of which 
they are the champions. 


ADMIRALTY LIENS OF MATERIAL-MEN. 


ADMIRALTY LIENS OF MATERIAL-MEN. 


Tue LoTrawana. 


ONE would say that in two such commercial nations as Great 
Britain and the United States, the subject of supplies to vessels 
and the rights of those who furnish them, would be understood 
and pretty well settled. On the contrary, the subject has been 
beset with confusions, vacillations, and inconsistencies, to an 
extraordinary degree, whether in judicial decisions or the writ- 
ings of commentators. We purpose to inquire how far the late 
decision of the Supreme Court tends to explain and remove the 
difficulties. 

There are certain principles and certain facts in the history 
of the subject about which there is now, substantially, no dis- 
agreement. The Roman law subjected ships (as most other 
chattels) to a tacit hypothecation for the payment for work and 
materials put upon them. This hypothecation is known, in 
English and American jurisprudence, as a maritime lien. The 
adjective ‘* maritime” is prefixed, because the word “lien,” in 
their common law, is used to express the right of retention which 
any workman has, as to any chattel which he has taken into his 
actual custody for the purpose of repairing, as an indirect means 
of obtaining his pay. The tacit hypothecation, or maritime lien, is 
a right, interest, and privilege in the vessel. It is a kind of prop- 
erty. It arises by virtue of, and takes effect at the time of, the act 
done, whether that act be an injury, as collision; a service ren- 
dered without contract, as salvage; or a service in pursuance of 
a contract, as wages, repairs, and supplies. The lien does not - 
seem to be treated as created by the act of parties, express or 
implied, so much as by force of law. The act of service or 
injury done generates the right and property in the vessel. 
The maritime lien not only does not require or assume a posses- 
sion of the thing, actual or constructive, but it excludes possession. 
The seaman has no right to take possession of the ship upon 
which he has served, as a mode of getting his wages. The 
tacit hypothecation is a right in the thing, which can be asserted 
only by judicial proceedings. Those proceedings, in modern 
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times at least, and in admiralty courts, are against the thing, 
or, in rem only, and have for their purpose a judicial sale of the 
thing for the payment of the debt. It is not a proceeding against 
property of the debtor, in any sense. It is hardly even a hostile 
proceeding against the thing itself. It is a proceeding at the 
instance of a person having an interest or property in the thing, 
in order that his interest or property may be effectuated. This 
may be done, though no individual debtor may have been dis- 
covered, or even exist. The debtor does not even appear in 
the case, unless at the time of the proceeding he has an interest 
in the thing; and, in that case, he appears not as the debtor, 
but as a person claiming property in the thing proceeded against ; 
and, if he has not such property at the time, he has no status in 
the court. 

There is no doubt that the Roman law, in respect to this tacit 
hypothecation, made no distinction founded upon the residence 
of the owner of the ship. It was immaterial where he or the 
material-man resided, or where the repairs were made. This 
lien might be lost, waived, or precluded by the act of parties, 
but it has its origin in the service rendered to the ship. It was 
not necessary to show affirmatively, as a condition precedent to 
the origin of the lien, that the material-man trusted to the ship, 
and did not rely solely upon the personal liability of the owner. 
It, therefore, was immaterial to inquire what the owner's credit 
was at the place where the work was done, what the material- 
men knew or thought about it, and, consequently, whether he 
resided at the place where the work was done, or at some dis- 
tant place, or in a foreign country. There can be no doubt that 
this principle of the Roman law was, for a very long period, a prin- 
ciple of the general maritime law. There is no doubt that it is 
still the principle of the general maritime law in all countries of 
whose maritime jurisprudence we know any thing, unless and 
except so far as it may have been modified in Great Britain 
and the United States. 

This brings us directly to the inquiry, which was that in The 
Lotawana, whether in the jurisprudence of this country this 
maritime lien is excluded, as an exception from the general 
maritime law, in cases where the repairs are done in a port 
where the owner resides, or in a port of the country which is 
his national domicile. 
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As a preliminary to the understanding of this question, it must 
be borne in mind that wherever the common law of England 
is the substratum of jurisprudence, the question of the distribu. 
tion of functions between courts arises, which arises nowhere else. 
The courts of the English common law cannot deal with a mari- 
time lien by any direct proceedings for the purpose. If a case 
of repairs to a ship is submitted to the jurisdiction of the 
common law, it can be dealt with only as a contract between 
individuals, ending in a personal debt, which the debtor may be 
compelled to pay out of any property he may have, and his obli- 
gation has no more connection with the ship on which the repairs 
were made, than it has with the debtor’s house or bank stocks, 
Consequently, to say that a certain case of repairs, or certain 
classes of cases, are subject solely to the jurisprudence of the 
common law, is to say that they are attended by no tacit hypoth- 
ecation or maritime lien. To say that they can be dealt with 
only in courts of common law, is to say that, whether there be 
a maritime lien or not, it cannot be enforced. Therefore, in the 
countries whose jurisprudence is that of the common law, dis- 
tinct tribunals have been organized, whose jurisprudence recog- 
nizes and whose procedures can deal with the maritime lien. 
These tribunals are known in those countries as courts of admi- 
ralty, or courts having admiralty jurisdiction. The admiralty 
jurisdiction implies and carries with it the admiralty jurispru- 
dence and the admiralty methods and procedures. As Judge 
Story said:! * The truth is, the admiralty and maritime jurisdic- 
tion of the courts of the United States given by the Constitution 
covers not merely the cognizance of the case, but the jurispru- 
dence and principles by which it is to be administered.” In 
England and the United States, therefore, to say that a given 
case of repairs on a ship is of common-law jurisdiction exclusively, 
is to withdraw the case from the operation of all those principles 
of admiralty law which are peculiar to that jurisprudence, and 
from its peculiar methods necessary for their enforcement. While, 
to say that the case is one of admiralty jurisdiction, is to say that 
a party in interest may invoke the peculiar jurisprudence and 
the peculiar procedures of the admiralty law, administered only 
in admiralty tribunals. But in countries whose general juris- 


1 The Chusan, 2 Story, p. 464. 
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prudence is based upon the Roman law, this distinction of 
tribunals does not exist, or is not essential; because tacit 
hypothecations, arising by force of law, as a property or interest 
in the thing, and effectuated by proceedings in rem, are a part 
of the general jurisprudence, and can be dealt with by, the ordi- 
nary tribunals. Such is the case in the maritime parts of the 
continent of Europe and in Scotland. In those countries, there 
is but one question, — has the actor, or party proceeding, by 
our general jurisprudence, the right or property in or to the 
thing which he claims? In England, the question is quite dif- 
ferent. If he claims the tacit hypothecation, the first question 
is, to which system of jurisprudence is his case to be referred? 
If to the common law exclusively, he can have no such lien, 
whether his work was done upon a ship or a stage-coach. If it 
is to be referred to the maritime law, he may or may not have - 
that property or privilege, according to the principles of that 
law. The noted contest in England between the courts of com- 
mon law and the court of admiralty, though in form a struggle 
for the cognizance of classes of cases by the respective courts, 
was, in its essence, a struggle between two systems of jurispru- 
dence. If the case was one to be governed by the admiralty 
jurisprudence, it went of necessity into the admiralty court. If 
it was not to be governed by the admiralty jurisprudence, it 
must fall to the cognizance of the courts of common law or of 
chancery. In England, the jurisprudence involved the jurisdic- 
tion of the tribunal, and the jurisdiction of the tribunal involved 
the jurisprudence. It was generally agreed that the test as to 
which system ought to govern the case was the maritime or 
terrene character of the transaction. -The admiralty courts con- 
tended that if the transaction related directly to and was a part 
of maritime commerce, it was to be governed by the admiralty 
jurisprudence administered in their courts. In this category 
they included services rendered or injuries done to vessels engaged 
in maritime commerce. Accordingly, they claimed jurisdiction 
over a collision occurring in a British port, or repairs done to a 
ship in a British port ; and, obtaining jurisdiction over the case, 
they applied to it the admiralty jurisprudence, recognized the 
maritime lien in the one case as well as in the other, and en- 
forced it by those methods which in England are peculiar to 
admiralty courts. On the other hand, the courts of common 
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law contended that the test whether the transaction was mari- 
time or terrene, should be the locality in which the contract 
was made, or, if there was no contract, in which the act was 
done. And they admitted that if the locality was the high seas, 
strictly speaking, the cause was maritime ; but they contended 
that if the locality, although within the ebb and flow of the tide, 
was yet within the body of a county from which a jury could 
be drawn, the transaction was terrene, and they contended that 
every thing within a line drawn between the headlands of a port 
was Within the body of the county. Accordingly, a collision 
between two ships in the harbor of Portsmouth, whether British 
or foreign ships, was a terrene transaction, to be governed by 
the jurisprudence of the British common law, and not by that 
of the admiralty. The same was the case with repairs put upon 
a vessel at anchor in the harbor, whether she be a British or a 
foreign ship. Those courts further contended that if an express 
contract was made upon land for services to be rendered at sea, 
that contract was to be adjudicated upon the principles of the 
common law, and not of the admiralty. They applied this claim 
to shipping articles, bills of lading, and bottomry bonds, as well 
as to contracts for repairs. Undoubtedly, the Parliament some- 
times lent itself to the common-law side of the struggle, and 
statutes were made, in early times, intended to take classes of 
cases from the operation of admiralty jurisprudence, and confine 
them to that of the common law. The struggle then became, to 
a great extent, over the construction of these statutes. [It 
ought not to be necessary to say here, that, in construing con- 
tracts and obligations relating to ships and cargoes, the common 
law recognized a great deal of the law-merchant of the commer- 
cial world, and administered it in its courts; but it did not, and 
could not, enforce or deal directly with the tacit hypothecations 
of admiralty law, and denied their existence in transactions which 
were subject exclusively to the jurisprudence of the common 
law.] Now, it is essential to observe that the common-law courts 
did not fall into the inconsistency of admitting a transaction to 
be maritime, and therefore subject to the jurisdiction of admiralty 
courts, and yet demand that those courts should adjudicate it by 
the principles of the common law. Nor did they fall into the 
other fallacy of claiming exclusive jurisdiction over the transac- 
tion in their own courts, and yet admit it to be maritime. The 
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jurisdiction of the court and the jurisprudence to be administered 
went hand in hand. 

Having made clear, as we trust, our view of these preliminary 
considerations, essential to a proper understanding of the subject, 
we will proceed to a short statement of its history in England. 
The controversy was, —to which system of jurisprudence shall 
the subject of repairs to sea-going vessels, in British ports, be 
referred? The admiralty courts contended that the transac- 
tion was essentially maritime, and that a party in interest had a 
right to invoke the admiralty law. The common-law courts con- 
tended that the transaction was not maritime, in the sense of a 
test between the two systems, and must be referred only to the 
common law. The admiralty courts admitted that the material- 
man might, if he saw fit, and, perhaps, must, take his case into the 
common law, if he wished to vindicate only such rights and priv- 
ileges as the common law gave him, to wit, a judgment for dam- 
ages against the other contracting party. But they contended 
that there were attached to the transaction the rights and privi- 
leges which the general maritime law gave, and which the com- 
mon law did not give and could not enforce, among which was 
the tacit hypothecation of the ship. The true view of this con- 
troversy seems to us to be that the common-law courts admitted 
that if the transaction came within the admiralty jurisdiction, it 
was subject to the admiralty jurisprudence, and that that jurispru- 
dence gave the tacit hypothecation in such case ; and the admi- 
ralty court admitted that if the transaction was solely one of 
common-law jurisdiction, the common-law jurisprudence followed 
it, and there could be no tacit hypothecation. The question was 
not whether, under a single and common system of jurisprudence, 
there was or was not a tacit hypothecation of a vessel for repairs 
put upon her in a British port. It was whether the case should 
be referred to the system which gave the hypothecation, or to 
the system which withheld it; and that depended upon the 
inherent nature of the transaction out of which the case arose, 
as being maritime or not maritime, and the struggle was mainly 
over what should be the test of what was a maritime transaction. 
A good deal of confusion has arisen from supposing that the con- 
troversy was as to whether, in a confessedly maritime transac- 
tion, admitted to be within the jurisdiction of the admiralty, 
and to be governed by admiralty jurisprudence, the tacit hypoth- 
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ecation arose where the repairs were done in the port of the 
owner's residence. In the case of The Neptune, where a vice- 
chancellor and a judge of a court of bankruptcy, as a committee 
of the Privy Council, overruled the decision of a judge of 
admiralty, the bankruptcy judge takes a different view of the 
question, and thought the controversy must have been as to 
whether the general maritime law of England gave the lien, and 
that the objection made by the common-law courts was that 
the admiralty court misunderstood its own jurisprudence. But 
we cannot think that this is the correct view. The question was 
as to which system of jurisprudence governed the case. If the 
common-law courts had permitted the court of admiralty to take 
jurisdiction over repairs in a British port by proceedings in per- 
sonam, and prohibited its proceeding in rem, there might have 
been some color for the view taken in The Neptune. But they 
prohibited its taking cognizance of such a case in any way. So, 
if they had permitted the admiralty court to enforce the lien in 
the case of foreign vessels, and prohibited its doing it in the case 
of British vessels, there would be still more color to the position. 
But they prohibited proceedings in case of foreign vessels, as 
well as of British vessels, and in personam as well as in rem. 
The only doctrine which makes the action of the common-law 
courts logical and consistent is that their position had nothing to 
do with the nationality of the ship, or the residence of the owner, 
but made the locality of the transaction conclusive against its 
maritime character, and therefore precluding cognizance of it by 
‘the admiralty courts and the consequent admiralty jurisprudence. 

As under the peculiar political system of England, the Court 
of King’s Bench, representing the common-law jurisprudence, 
has the power of prohibition over the court of admiralty, the 
contest was practically settled by the vis major ; and, under the 
prohibitions, the admiralty court ceased to take cognizance of 
cases of repairs on ships in British ports, whether foreign ships 
or British ships, whether to enforce a personal obligation or a 
maritime lien. Within this generation the supreme power of 
Parliament has been brought to bear upon the subject. The 
Acts of 3 & 4 Vict. (1840) and 24 Vict. (1861), may be described 
as having generally restored the jurisdiction of the admiralty 
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courts over cases of necessaries to ships in British ports, with 
exceptions to be noticed hereafter. The acts make no distine- 
tion between proceedings in rem and in personam as to these 
cases. The sections give jurisdiction in various classes of cases, 
as wages, salvage, title, &c., and the concluding section of the 
Act of 1861 is as follows: ‘ The jurisdiction conferred by this act 
on the high court of admiralty may be exercised either by pro- 
cecdings in rem or by proceedings in personam.” The proper 
construction of this statute is, that certain classes of transac- 
tions occurring in British ports, which the common-law courts 
held to be not maritime, and excluded by their prohibitions from 
the jurisdiction of the admiralty courts, are now restored to that 
jurisdiction, and those courts, administering the admiralty juris- 
prudence in such cases, will proceed in rem or in personam, 
according as by that jurisprudence there is or is not a tacit 
hypothecation in the particular case. Parliament allows the 
jurisdiction in all cases of necessaries furnished to ships in Brit- 
tish ports, not being the “home port,” primd facie, and throws 
upon the objector the burden of proving that, at the time of the 
institution of proceedings, there is an owner domiciled in Eng- 
land. If so, the case is left where it stood under the probibi- 
tions of the King’s Bench; that is, it cannot be subjected 
to the admiralty jurisprudence. The conclusion of the whole 
matter in respect to liens by material-men, for service rendered 
in British ports, is this: the courts of admiralty held the 
cases to be within admiralty jurisdiction, subject to admiralty 
jurisprudence, which jurisprudence gives the tacit hypothe- 
cation irrespective of the residence of the owner. The com- 
mon-law courts held that such cases were not maritime, not 
subject to the cognizance of admiralty courts, and not to be gov- 
erned by admiralty jurisprudence. The common-law courts 
enforced their doctrine by the vis major of prohibitions, and the 
admiralty courts yielded the cognizance of the cases, under 
protest, without changing their doctrine that the admiralty juris- 
prudence gives the liens in question. The effect has been that 
all cases of repairs in British ports have passed under the com- 
mon-law jurisprudence, for some six generations, and no tacit 
hypothecation has been recognized or enforced in England in 
such cases, for that period, whether the ship was foreign or 
domestic, whether the owners were aliens or British subjects, and 
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whether present or absent, and with no reference whatever to 
what might be their pecuniary credit, orto what the material-men 
knew or thought about it. At length, Parliament took the mat- 
ter in hand, and effected a practical settlement of the question, 
It adopted neither the admiralty side nor the common-law side 
of the controversy exclusively. It drew a line which neither 
party to the controversy had drawn. It allowed the admiralty 
to take jurisdiction of such cases, and to apply to them its juris- 
prudence, unless the service was rendered at the home port, or 
it appeared that some owner had an English domicile at the 
commencement of the suit. If such a domicile appeared, the 
cases remain where the prohibitions put them, that is, subject to 
the jurisprudence of the municipal law of England. — This is 
equivalent to a supreme direction that thereafter, if all the 
owners have foreign domiciles, there is a lien or not according 
to the principles of admiralty jurisprudence; but if any owner 
is domiciled in England, the case is to be subject to a system 
which knows no lien. Ifa future act of Parliament should pro- 
vide that all cases of repairs and supplies to ships in British ports 
should be subjects of admiralty jurisdiction, irrespective of the 
domicile or presence of any owners, the admiralty courts would 
have to decide whether, according to admiralty jurisprudence, 
there was or was not a tacit lien in the particular case. They 
would, doubtless, hold that, by the general admiralty law, as 
originally and for a long time applied in England, the mere fact 
that an owner was domiciled somewhere within the realm, or 
that the ship was a British vessel, would not exclude the lien. 
They would have to determine whether the fair result of the 
later legislative and judicial history of the subject was such as 
to clearly make the admiralty law of England an exception from 
that of the rest of the commercial world, in that particular. 

We are not unmindful that any person acquainted with ad- 
miralty law will find among the dicta, and even the decisions, of 
British judges, including the common law and chancery judges 
sitting in Privy Council and there finally deciding admiralty 
causes, as well as in the writings of commentators, a great deal 


1 The English decisions on this statute are inconsistent and unsatisfactory. See 
The Ella A. Clark, Br. & L. 84; The Two Ellens, L. R. 3 Ad. & Ec. 345, and 4 Pr. C. 
161, where a committee of chancery and common-law judges overruled Dr. Philli- 
mere. 
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that is discordant and perplexing respecting home ports, foreign 
owners, absent owners, and credit given, presumptions of trusting 
to the vessel, as well as respecting the lex loci and corpus comi- 
tatus ; and will sometimes find it said that lien or no liendepends . 
upon the credit given to ship or owner, and that that depends 
upon whether the owner is present or absent, or upon the place 
of his domicile. We are sometimes told that if his domicile is any- 
where within the realm, there is a conclusive presumption that 
the work was done on his personal credit. If he lived in Lon- 
don, and the work was done in the Hebrides, it must have been 
done upon his personal credit only, and exclusive of any reliance 
upon the ship; which seems to require a further conclusive pre- 
sumption, that the credit of every man domiciled within the 
realm must be perfectly good. ~ Again, we are sometimes told 
that the presumption of personal credit where there is a British 
owner is only a primd@ facie presumption, and may be rebutted 
by proof of the facts, with the implication that, if his credit was 
bad or unknown at the port of repairs, the tacit hypothecation 
would arise. Other judges or commentators have referred the 
whole matter to the principle of lex loci; und have contended 
that if the transaction, whether tort or contract, took place in 
England, the question of lien or no lien depended upon the com- 
mon law of England, even in case of a foreign ship, and, a for- 
tiori, where all the parties in interest, as well as the vessel and 
the locus in quo, are British. This assumes that there is but one 
lex loci of England which could be applicable to vessels in Brit- 
ish ports, and that that lez was the common Jaw administered 
in the common-law courts, and does not include the admiralty 
law as administered in the admiralty courts. Others, again, 
assuming that there is but one system of jurisprudence in Eng- 
land applicable to such cases, have contended that by that juris- 
‘prudence there is a lien for repairs in a British port, if the owners 
are non-resident, and otherwise not. The best study we have 
been able to give to this question and its history does not lend 
countenance to any of these views. It leaves us in the belief 
that, in respect to repairs in British ports, as in other cases of 
services or injuries done therein, the controversy has been whether 
the cases come properly, according to their nature and locality, 
under the cognizance of the tribunal whose jurisprudence sustains 
the tacit hypothecation, or under the cognizance of one whose 
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jurisprudence ignores it, and that Parliament has, at last, inter- 
vened and effected a practical settlement, by the test of the domi- 
cile of the owner, giving to the former tribunal the cognizance of 
such cases where no owner is domiciled in England, and to the 
latter tribunal the cognizance of all others. It will be observed 
that this practical settlement is absolute and arbitrary, applying 
the term “home port” in the original and strict sense of neigh- 
boring residence. It remits cases of non-resident owners to the 
admiralty jurisdiction and jurisprudence, and transactions at the 
home port, or cases in which, at the time of the suit, there are 
owners domiciled in England, to the common-law jurisprudence, 
as distinguished from that of the admiralty, and the rights of 
parties are determined and enforced accordingly. 

In Scotland, whose jurisprudence is based on the Roman law, 
and whose courts have general jurisdiction, and recognize and 
enforce tacit hypothecations, the question presents itself differ- 
ently. The courts recognize the hypothee for repairs, without dis- 
tinction as to the domicile of the owner of the vessel. Toward the 
close of the last century, when, under the act of Union, an appeal 
lay to the British House of Lords, a case was taken to that tri- 
bunal, the decisions of the Scotch courts overruled, and the new 
principle introduced, excluding the lien if the repairs were made 
in the home port of the vessel.! This decision seems to have 
been regarded by the Scotch commentators as a piece of judicial 
legislation, for the purpose of bringing the Scotch law into con- 
formity with that of England. The Act of 19 Victoria, ce. 60, 
applicable only to Scotland, provides that all ports in Great Bri- 
tain and Ireland shall be deemed home ports of a vessel in case 
of repairs made in a Scotch port. This is one of those fictions 
by which British jurisprudence, in its practical and empirical 
way, is fond of reaching its results. The * home port ” of a ves- 
sel, in the sense of the maritime law, is the port on arrival at 
which the vessel ceases to be in itinere, and comes within the 
actual custody and control of the owner, and the stricter exigen- 
cies of commerce lose their influence on the rights of parties. 
The vis major of the House of Lords alters the Scotch law, and 
excludes the hypothee for repairs done at the home port, and the 
vis major of Parliament makes the whole realm one home port in 
the case of a Scotch material-man. The result of this circuitous 
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action is a rule which, stated scientifically, is that there shall be 
no hypothee for repairs put upon a British vessel in a Scotch port. 
But the testimony of Scotland is in favor of the hypothec, as a 
question of historic jurisprudence. 

We are now brought to the history of the question in the 
United States. It has long been settled that the tribunals which, 
under whatever name, administered the admiralty jurisprudence 
in the American colonies, were not subjected to the restrictions 
put by the King’s Bench, or even by the acts of Parliament, upon 
the court of the Lord High Admiral in England. It seems equally 
clear, and is tacitly conceded in the opinion of the court in The 
Lotawana, that the admiralty jurisprudence was applied to cases 
of repairs in the ports of the colonies, and there appears no trace 
of a distinction made by that jurisprudence, as to the maritime 
lien, based upon the domicile of the owner. And itis also settled 
that the grant of judicial power over “all cases of admiralty and 
maritime jurisdiction,” given in the Constitution to the judicial 
department of the republic, is not to be limited or measured by 
the actual condition to which the King’s Bench had succeeded in 
reducing the Lieutenant of the Lord High Admiral in England 
proper, at the time of our Revolution. On the contrary, the 
judicial power of the courts of the republic extends over all cases 
which are by their inherent nature, and by their judicial history 
among civilized commercial nations, and especially by the prac- 
tice in our own colonies, admiralty and maritime causes. It 
must also be considered as beyond question that when our ad- 
miralty courts take jurisdiction of a case, as being an admiralty 
and maritime cause, they must adjudicate it according to the 
principles of admiralty jurisprudence, and not according to the 
jurisprudence of the English common law or of the English 
chancery. In The Lotawana, it was agreed by the whole court, 
majority and minority alike, that a case of repairs put upon a 
vessel engaged in maritime commerce constitutes a cause of 
admiralty and maritime jurisdiction. The entire course of rea- 
soning in the opinions given by the minority and majority alike 
assumes that, in such a cause, the rights of parties are to be de- 
termined by the admiralty jurisprudence. The only question, 
therefore, was whether in a case conceded to be within admi- 
ralty jurisdiction, and to be governed by admiralty jurisprudence, 
this tacit hypothecation existed. This statement is of the utmost 
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importance, and must be well understood and borne steadily in 
mind by the reader. 

The Lotawana was a case of repairs put upon a vessel in New 
Orleans, the owner being an inhabitant of that port, the vessel 
having an American register, and being engaged in maritime 
commerce beyond the limits of the state. The proceeding was 
in rem, to enforce a maritime lien. This lien was claimed under 
the general maritime law, and under the civil code of the state 
of Louisiana. The whole court agreed that the libellant failed 
to comply with the terms required by the civil code of Louisiana, 
and the decision was left to turn upon the question whether the 
lien existed by the principles of admiralty jurisprudence. There 
is not even a suggestion in the opinion of the majority that the 
case must be governed by the municipal law of Louisiana, as dis- 
tinguished from the general maritime law, and that if the state 
law did not give the lien, the general maritime law could not be 
invoked. ‘This statement is also necessary to be borne in mind 
throughout the discussion. 

Mr. Justice Clifford, in delivering the opinion of the minority, 
takes the position that, by the general maritime law, the lien for 
repairs on a ship is irrespective of the domicile of the owner ; that 
this principle is recognized in the admiralty jurisprudence of all 
the commercial nations of the continent of Europe; was recog- 
nized and enforced in the admiralty tribunals in England, until 
the prohibitions by the King’s Bench, and except as restrained 
by special acts of Parliament; and that the admiralty jurispru- 
dence in these colonies, and under our Constitution afterwards, 
recognized this principle down to the time of the case of The 
General Smith, in 1819. For these positions he cites various 
authorities. It is not necessary to comment upon them, for the 
opinion of the majority concedes, or, more strictly, perhaps, 
assumes that all this may be so, and places its decision solely 
upon the authority of the case of The General Smith. It treats 
that case as authority for the position that by the general mari- 
time law of the United States now, whatever it may have been 
elsewhere and in other times, there is no maritime lien for repairs 
upon a ship in her home port, or, as the current phrase seems to 
be, upon a domestic ship; and that by home port or domestic 
ship is meant a ship repaired in a port of the state of the Union 
in which the owner resides. There can be no doubt of the 
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doctrine, to which Mr. Justice Bradley, in delivering the opin- 
ion of the majority, devotes a good deal of attention, that it is 
competent for any nation to make exceptions, ia its own juris- 
prudence, from the maritime law of the rest of the commercial 
world. There is, also, great force in his suggestion that such 
exceptions can be the subject of no just complaint where they 
do not affect the rights of other nations or their citizens, as is the 
case of repairs made in the United States upon a vessel in which 
only American citizens are interested. He reminds us that there 
has never been a maritime law, all of whose principles have 
been universally received by the commercial world; and he at- 
taches some importance to the consideration that the maritime 
law as administered in Great Britain for two hundred years, in 
its practical operation, whatever may be its theory, has not rec- 
ognized the lien in question. Stating these positions, which are 
incontrovertible, and citing no authorities and offering no rea- 
sonings as to whether the lien existed or not under our admiralty 
jurisprudence prior to 1819, he holds that The General Smith 
is an authority against the lien; that, whether well or ill adjudged 
at the time, it has been followed as a precedent ever since; that 
there are not sufficient reasons for overruling it, and considerable 
practical objections against overruling it. This brings us directly 
to the consideration of The General Smith. We purpose to inquire 
whether it is, in fact, an authority for the position taken by the 
court. Incidentally, some light may be thrown upon the extent 
and value of its authority, if it be an authority at all. 

The General Smith was a ship engaged in foreign commerce, 
owned in Baltimore, where supplies were furnished to her by 
a ship-chandler who also lived in Baltimore. The suit was 
in rem to enforce a maritime lien. There was no statute of 
Maryland purporting to give a maritime lien. The District 
Court sustained the lien as given by the general maritime law. 
The Circuit Court gave a pro forma decree to the same effect. 
The case came by appeal before the Supreme Court in 1819. 
Mr. Winder, in support of the lien, contended that it existed 
by the universal maritime law, and that it had been lost in 
England only because the common-law courts would not permit 
the only court which could enforce the lien to take cognizance 


of it. He cited only The Sandwich, in a note to 1 Peters’s Adm. - 
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tainly as reported, did not go deep or widely into the subject, 
Mr. Pinkney argued against the lien. Mr. Pinkney was far too 
good an admiralty lawyer not to know that by the general mari- 
time law the lien existed, and his object was to prevent that 
law being invoked. His argument was that the case must be 
governed by the local or municipal law of Maryland, as distin- 
guished from the general maritime law ; and that, as there was no 
statute bearing upon the case, and the customary or common law 
of Maryland was the English common law, which gave no lien in 
such a case, there could be no proceeding in rem. The only 
authority he cites is The Levi Dearborn,’ decided as early as 
1811, in the Georgia circuit, by Judge Johnson, a jealous oppo- 
nent of admiralty jurisdiction, who based his decision on two 
grounds: first, that the admiralty law of Great Britain is the 
admiralty law of the United States; and second, that the admi- 
ralty law of Great Britain is so much of the general admiralty 
law as the Court of King’s Bench permits the Lord High Admiral 
to administer, which position has been long since repudiated by 
the Supreme Court. Mr. Pinkney put the case as depending 
upon a single question, — by what system of jurisprudence is 
the case to be governed? And, contending that it was to be 
governed by that of the State of Maryland, which was the Eng- 
lish common law (in the absence of a statute), it followed that 
there could be no tacit hypothecation. He did not even sug- 
gest that the general maritime law of the United States was an 
exception to the general maritime law elsewhere, so as to ex- 
clude the lien in the case of domestic ships. He put his case 
upon the ground that as the transaction and the parties in in- 
terest were of Maryland, and no interests outside of the state 
were involved, the case was to be governed by the state law, 
and that law was the English common law. 

We will now consider the decision of the court as given by 
Judge Story. The opinion occupies but one page, and to the 
point decided he gives but three or four lines. The learned 
judge simply adopts the position taken by Mr. Pinkney, that 
the case is to be governed, not by the general maritime law, but 
by the municipal law of the State of Maryland, which is the 
English common law. And by the common law, he meant the 
municipal law of England in its straitest sense, that is, as exclu- 
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sive of the admiralty law. If there were any doubt that that 
was what he meant, it would be removed by the next sentence, 
in which he says that the common law knows no lien except 
the right of retention. ‘ A shipwright, indeed, who has taken 
a ship into his own possession to repair it, is not bound to part 
with the possession until he is paid for the repairs, any more 
than any other artificer. But if he has once parted with the 
possession, or has worked upon it without taking possession, he 
is not deemed a privileged creditor having any claim upon the 
ship itself.” In further proof, if any were needed, that such 
was his position, we find it stated in the note to the case that 
as to supplies to domestic ships, ** the common law is the munici- 
pal law of most of the states,” that in New York a recent statute 
gives a lien to shipwrights irrespective of the domicile of the 
owner, and it is added that on the principle of the above case 
this lien, so given by the local law, may be enforced in the 
admiralty. The reason given is not because it so becomes a part 
of the general admiralty law of the United States, but because 
it becomes a part of the municipal law of the state, which alone 
governs a case of work done within the state, for parties residing 
there. This note is very likely to have been furnished by Judge 
Story himself, from his known habit and his known relations 
with the reporter. At the beginning of the opinion, the learned 
judge says that where repairs are done to a ship to which there 
are foreign owners, there would be a lien under the general 
maritime law; and then, instead of saying that the general mari- 
time law gives no lien in the case of a domestic ship, he says 
that the case of a domestic ship is to be adjudicated, not in 
accordance with the general maritime law, but by the local 
municipal law of the state, and the existence of the lien depends 
upon that law. 

We are well aware that The General Smith has been frequently, 
we may, perhaps, say generally, treated as having decided that 
by the general maritime law there is no lien for repairs in a port 
of a state in which the owner resides. This is assumed to have 
been the decision by the court whose judgment we are now con- 
sidering. But after a most careful examination of the opinion 
and the arguments of counsel, seen in the light of the prior and 
contemporaneous history of the subject, and remembering the 
known familiarity of the judge and of Mr. Pinkney with the 
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whole subject, we are brought to the conclusion that such a 
view of the case is incorrect. At least, there is certainly great 
doubt as to the court’s having intended to assert the doctrine 
attribuied to it. We think a fair interpretation of the decision 
puts it upon the single ground that where the transaction is in 
a port of a state of the Union, and the interests involved are 
those of inhabitants of the state, it is to be governed solely 
by the local municipal law of that state, as distinguished from 
the general maritime law; while, if the interests of owners not 
inhabitants of the state are involved, the general maritime law 
may be invoked. If the decision is, as we understand it, that, 
the transaction and interests being local, the local law is to govern, 
the short and summary character of the opinion is to be accounted 
for, for it was conceded that the local law gave no lien. But if the 
court meant to take up the question whether, if the general mari- 
time law governed the case, there was by that law, as to be 
administered in this republic in all ports and states, no lien for 
repairs on domestic ships, by virtue of an exception from the 
ancient and general maritime law, we feel quite sure that the 
author of the opinion in De Lovio vy. Boit, with its seventy pages 
of discussion, bristling with citations, would not have disposed 
of this greater question in a dozen lines, without discussion, and 
without the citation of a single authority. 

The case of The Planter! is generally cited, and is treated 
in The Lotawana, as having followed the precedent of The 
General Smith. It was not inconsistent with The General Smith, 
because it sustained the lien as existing by the Civil Code of 
Louisiana; but there was no call in that case for a decision 
on the subject of the general maritime law. In referring to 
The General Smith, Mr. Justice Thompson says: ‘It decided 
that the jurisdiction of the admiralty in such cases, where 
the repairs are upon a domestic ship, depends upon the local 
law of the state.” And Judge Story, in The Chusan,* cites 
this language as having stated the doctrine ‘ with great pre- 
cision and accuracy;” and, in answer to the arguments of 
counsel, he says, with some warmth, that it is only cases of re- 
pairs on domestic ships that are governed by the local law of 
the state, while cases of repairs on foreign ships do not depend 
upon the state law, but are governed by the general maritime 
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law. Mr. Justice Washington, who was upon the bench at the 
time of The General Smith, when referring to it five years after- 
wards, in T'he President,’ does not treat it as having decided 
that the maritime law gave no lien in the case of a domestic 
ship, but as having been decided upon the local jurisprudence 
of Maryland, which was the common law, and seems to consider 
it probable that the maritime law makes no distinction based on 
the domicile of the owner, either in England or America, certainly, 
as still an open question. The same view of The General Smith 
seems to have been taken by Mr. Justice Thompson in The 
Robert Fulton? by Judge Betts in The Hilarity® and in The In- 
fanta and by Judge Hopkinson in The New Brig. 

If we are right in our view of the character and scope of the 
decision in The General Smith, it was practically overruled in 
The Lotawana. For, holding that no lien had been secured 
under the Civil Code of Louisiana, which would have settled the 
question in this case, as it did in The General Smith, the court 
takes up, as the point on which the case must turn, the question 
whether there is a lien by the general maritime law. In other 
words, while The General Smith decides that there is no lien 
upon a domestic vessel, unless given by the local law of the state, 
in The Lotawana the court makes the case turn upon the point 
whether, in the absence of a lien by the law of the state, there is 
one by the general maritime law of the republic. 

It is not surprising that at so early a period as 1819, the Supreme 
Court should have held that the law of a state must govern a 
case of repairs done within its limits upon a vessel belonging to its 
inhabitants. The court was then under the influence of a false 
analogy, which governed it from the beginning, until the cases of 
The Commerce ® and The Belfast,’ after 1861, when the analogy was 
discarded. This was the supposed analogy between the legisla- 
tive power over commerce, which the Constitution gives to 
Congress, and the judicial power, which it gives to the courts 
of the republic over all admiralty and maritime causes. The 
former being confined to foreign and inter-state commerce, it be- 
came a kind of axiom of the court that its admiralty and maritime 
jurisdiction had the same limitation. This was announced by 

1 4 Wash. p. 456. 2 1 Paine, 625. 31 Bl. & How. 90. 
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Mr. Justice McLean, in The Lexington, and afterwards in Nelson 
v. Leland ;? Mr. Justice Nelson, in The Fashion,*® and again in 
The Goliah* It was not until the cases of The Commerce, in 
1861, and The Belfast, in 1868, that, in opinions delivered by 
Mr. Justice Clifford, the analogy, as a measure and test of ad- 
miralty jurisdiction, was discarded, and that jurisdiction placed 
upon its true ground, the maritime character of the transaction, 
irrespective of state lines, — decisions for which it is not too much 
to say that the gratitude of the profession and the public are 
due. It would, indeed, have been very unreasonable to hold 
that, if the State of Texas had extended to the Pacific, a ship 
bound from Galveston round Cape Horn to her supposed Pacific 
coast would not be the subject of admiralty jurisdiction, when 
a steamer would be subject to it which was plying hourly be- 
tween New York City and Hoboken. This notion that the 
admiralty jurisprudence of the courts of the republic should not 
be applied to cases which concerned only the interests of par- 
ties residing in the state within whose territory the transaction 
occurred, received a good deal of aid and countenance from the 
jealousy of national authority as against state authority, then 
existing, and from what still remained of the early bias against 
the court of admiralty. The removal of these supposed limits 
to the application of admiralty jurisprudence, and the dying out 
of this bias and prejudice, account for the course taken in The 
Lotawana, in disregarding the local law of the state as a final test, 
and trying the claim by the test of the general maritime law. If 
our view of The General Smith is correct, it follows that the 
court was not entitled to treat that case as a direct and con- 
clusive authority on the point in issue, namely, whether the lien 
existed by the general maritime law. Certainly the court had 
an opportunity to throw great doubt upon its authority on that 
point, and to feel itself justified in treating the question as an 
open one, in view of the great changes made in the treatment of 
all analogous questions of admiralty jurisprudence since 1819. Mr. 
Justice Clifford, in his opinion, with frankness, and with a brave 
disregard of the esprit de corps of the court (if we may intimate 
that there be such a thing), presents these changes, these aban- 


1 6 How. 344. 2 22 How. 50. 
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donments of long-cherished maxims, these retractions of dicta and 
reasonings, all tending in one direction, and warranted by one 
scientific and philosophic principle, as reasons why the court 
should not allow itself to be fettered by a case so old, if not 
antiquated, as The General Smith, the opinion in which, he 
says, “is more unsatisfactory than any one ever given, in a com- 
mercial case, by that learned judge.” 

That such should have been the history of admiralty decisions 
in this country is not surprising, and is not discreditable to our 
judges. Admiralty jurisprudence is peculiar in its origin, history, 
principles, and methods. Although, as Chief Justice Marshall 
said, “it is as old as navigation itself, and, as it has existed for 
ages, is applied by our courts to the cases as they arise ;” still it 
has been, until recently, in America as in England, a kind of ex- 
otic, whose character and habits are known to but few. It re- 
quires a kind of acclimation, and a habitude in its atmosphere, to 
enable a jurist to deal with it easily and instinctively. Familiarity 
with it was for a long time confined to a few lawyers on the sea- 
board. And there has hardly been time, since its extension to the 
great lakes and rivers, for a professional generation in the interior 
to come to maturity under its influence. Our lawyers have been 
educated under the two prevailing systems of jurisprudence, — the 
common law and chancery; and the more thoroughly they are 
imbued with the spirit of those systems, the less likely is it that, at 
middle life, they can become really good admiralty jurists, by the 
occasional study and treatment, in a special and sporadic way, 
of such admiralty causes as drift into the gurges vastus of consti- 
tutional, statutory, common-law, and chancery causes, upon which 
our federal judiciary is embarked. Sometimes a judge, as is 
the case of Mr. Justice Clifford, feeling that his administration 
is to be chiefly in a maritime circuit, will address himself, with pride 
and satisfaction, to this department of study and practice ; but it 
cannot be expected, and ought not to be required of all, or even 
of many judges, beyond the district courts of certain localities. It 
is creditable to our judges that, educated under other systems, and 
burdened by a greater variety of subjects than any tribunals of 
modern times have had to deal with, they have brought into 
form, and placed upon deep and wide foundations, the admiralty 
jurisprudence, however slowly, and after however many con- 
ceded mistakes, the work has been accomplished. 
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It may be asked why, if our view of The General Smith is the 
correct one, it should have so long been accepted as an authority 
against the lien. Itis enough to say, in reply, that the decision pre- 
cluded the raising of the question. The effect of remitting al] 
claims for maritime liens on domestic ships to the local law of each 
state was the same, practically, as would have been the effect of a 
decision that there was no lien by the general law. Then, the 
Admiralty Rule XII., of 1844, forbade proceedings in rem in the 
case of repairs on domestic ships, unless a lien was given by 
the local law, and, as amended in 1859, it forbade all proceedings 
in rem for repairs put upon domestic ships, whether the local law 
gave a lien or not; and this rule was in force until amended in 
1872. Therefore the question could not be raised, except in de- 
fiance of a rule of the Supreme Court. We have no doubt that 
this rule was a usurpation, for it undertook to settle law by 
abstract rules, and to forbid persons from attempting to avail 
themselves of an interest and privilege vested in them, by the 
only method possible to them, indeed, by a method which was 
an essential part of the right. We cannot doubt that it would 
have been the duty of a district judge to ignore the rule, if a 
litigant had insisted upon trying his right. But such a contest 
was not likely to be provoked. After explaining the rule as 
correcting an erroneous decision,! and two years afterwards de- 
nying that it was intended to correct any error, and defending it 
on the ground that a proceeding in rem was only a matter of 
process, and one of several methods of enforcing rights, which the 
court could regulate by rule,? then defending it on the ground that 
the enforcement of a state lien ina federal court was a matter of 
mere comity, which the Supreme Court could regulate by rules — 
the court came at last to see that the rule was not defensible on 
any ground. As an attempt to lay down law and correct past 
decisions on the rights of parties, it was a usurpation. As it is . 
now admitted that “a lien is a right of property, and not a mere 
matter of procedure ;”’* that a proceeding in rem is ** not asimple 
remedy, but a substantial right, of which, if a party is deprived, 
he in effect loses his lien;”® and as it began to be seen that “ no 


1 Mr. Justice Nelson, in The Goliah, 21 How. 248, 

2 Chief Justice Taney, in The St. Lawrence. 3 Ibid. 
4 Mr. Justice Bradley, in The Lotawana, 
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rule of court could, in my opinion, destroy the right of this libel- 
lant to his procedure én rem against the vessel for this demand,” ! 
— the Supreme Court felt that it could not be defended as a regu- 
lation of practice. Having acknowledged in The St. Lawrence 

and The Potomac that it is competent for a state legislature, in 

certain cases, to create a maritime lien enforceable in a court of 

admiralty of the United States ; and having decided, in The Moses 

Taylor, The Hind, and The Belfast, that the right to enforce a 

maritime lien is exclusive in the courts of the republic, —it was in 

yain to say that a citizen of the United States having such a lien, 

enforceable only in the admiralty courts of the republic, entered 

those courts as a matter of comity, at the discretion of the judge, 

which might be regulated by rule. So, in 1872, all the prohibi- 
tory part of the rule was repealed, and no obstacle was put in the 

way of parties claiming maritime liens testing their rights in the 

admiralty courts. So strong was the belief in the right to a lien 
for repairs on ships engaged in maritime commerce, irrespective 
of the state domicile of an owner, that suits to enforce such 
liens sprung up immediately in almost all parts of the country ; 
and the district judges entertained the suits, and almost, if 

not quite, without exception, sustained the liens, or, at least. 
treated the question as fairly open, and a decision in their favor by 
the Supreme Court as quite probable.2 We are not aware that 
there has been one decision in a district court adverse to the lien, 
since the modification of the rule. This seems to us a sufficient: 
answer to the suggestion of acquiescence in the doctrine of The 
General Smith. 

There are difficulties on the subject of domestic ships and 
home ports, as distinguished from foreign ships and stranger 
ports, especially under our system of general and state govern- 
ments, to which the attention of jurists and legislators ought to 
be given. The “home port,” as we have said before, formerly 
meant, and still properly ought to mean, and means, under the 
Act of 24 Vict., the port at which the vessel returns to the cus- 
tody of her owner, and is no longer in itinere. At that port, the 
enterprise is usually ended, and it is often uncertain what a ves- 


! Feronia, 17 Am. L. T. R. 622. Sce also The Eledora, 2 Ben. Ad. R. 35. 

2 The Augusta, 5 Pac. Law Rep. 230; Hoffman, J., in note to The Harrison, 2 Abb. 
U. S. Rep. 74; The Commonwealth, 6 Chig. L. News, 334; The Champion, 7 ib.1; The 
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sel’s next employment may be. The reasons of policy respect- 
ing aid given to a vessel in itinere, or in stranger ports, to 
enable her to do her work, giving her what has been called her 
viaticum, do not apply, at least in their full force, at the “ home 
port.” The Roman law made no distinction, as to the home 
port, as respects the lien for supplies and repairs, acting upon the 
general rule of policy favoring the employment of vessels and the 
security of laborers, as does much of our state legislation in 
respect to the work and materials of mechanics upon houses as 
well as ships. In England, nothing seems to have followed from 
that distinction. The maritime law did not make it. The com- 
mon law in its war upon the admiralty did not rest upon it. 
The position of the common-law courts was, as we have said, that 
all transactions occurring within the realm were to be adjudged 
by the common law, in distinction from the general maritime 
law, utterly irrespective of the domicile or the national character 
of the owner or of the vessel. And now it is only by force of 
acts of Parliament that the common law has exclusive jurisdic- 
tion over all such transactions, if any owner or part owner is 
domiciled within the realm, while the admiralty jurisprudence 
applies in all other cases. In the United States, a good deal 
has been said by jurists, and some things decided by judges, 
based on the distinction between home ports and stranger ports. 
Yet it is not easy to see upon what system of jurisprudence, as 
matter of precedent, these dicta and decisions have rested. They 
seem to have been a kind of home production. It was early said, 
on what authority we cannot see, that, in respect to maritime 
liens, the home port embraced the entire territory of the state, 
and that it did not embrace that of the republic. The reason for 
a distinction as to home ports does not warrant any such rule. 
There is no legislative authority for it, and no distinct original 
precedents. As respects ‘* admiralty and maritime causes,” the 
republic is a unit, whether we regard the jurisdiction of the 
courts or the jurisprudence they are to apply, and the geographi- 
cal lines of states are ignored. As respects legislation over com- 
merce, and all navigation laws, the republic is a unit, and the 
legislative authority is either actually or potentially exclusive in 
Congress. If our courts wished to treat as domestic all transac- 
tions within a political government, irrespective of the home port, 
the political geography of the transactions should have been that 
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of the republic, and not that of the state ; and so the jurisprudence 
to be applied to them would have been the maritime law of the 
republic, if the transactions were maritime, and that of the par- 
ticular state, if they were not ; but that has not been our theory. 
In The General Smith, the transaction was held to be maritime, 
and consequently within the jurisdiction of the admiralty courts 
of the republic, and yet the jurisprudence to be applied to it was 
not to be the admiralty jurisprudence of the republic, but the 
statute or customary law of the state. This does not seem to 
have rested upon any of the reasons drawn from the fact of a 
home port, but upon reasons of political geography and sovereign 
jurisdiction. That is, there being no interests outside of the 
state concerned, the state was held entitled to have its own law 
applied. Yet an admiralty lien for wharfage and dockage at the 
home port is sustained. St. Jago de Cuba,! Kate Tremaine? De 
Soto® (Waring v. Clark). But ever since The General Smith, — 
and we were tending that way before, — we have united, if it were 
not disrespectful we might say confounded, the doctrine and the 
reasons drawn from an actual home port with the political doctrine 
of state sovereignty. The product of this combination has been 
that we have treated the whole state as a home port, and all places 
beyond its geographical line as foreign or stranger ports, and the 
territoriality of the republic and its maritime jurisprudence have 
been ignored in all cases of supplies or repairs furnished to a vessel 
in any port of a state in which the owner or the managing owner 
resides. Yet Mr. Justice Johnson, in The St. Jago de Cuba, says, 
“The home port of a vessel . . . has no necessary reference to 
state or other limits.” Nor has it, as far as concerns any of the rea- 
sons which should determine the existence or non-existence of the 
lien. It is preposterous to say that a ship lying at a slip in New 
York City, opposite the windows of her owner's counting-house, is 
a foreign ship, if his dwelling-house is across the North River, at 
Hoboken, and a domestic ship, if he lodges across the East River, 
at Brooklyn. If the sole owner, in whose name the vessel must 
be registered, lives in the interior of the State of New York, and is 
out of business, the vessel is in her home portif in the city of New 
York or at Buffalo, but is in a foreign port when in the actual 


19 Wh. 418. 2 5 Ben. R. 65. 
3 9 Wh. 475. 49 Wh. 417, 


i 
a 
1 
q 
q 
4 
5 


662 ADMIRALTY LIENS OF MATERIAL-MEN. 


custody of an owner whose place of business is the pier where 
she lies in New York City, if his legal domicile is on the Jersey 
shore. Similar illustrations are to be found where state lines 
run through what is practically one port and one town, as in the 
cases of Kittery, Maine, and Portsmouth, New Hampshire. And 
all this time we are dealing with a species of property which, 
when a part of maritime commerce, is under the legislative and 
judicial jurisdiction of the republic, and knows nothing of state 
authority. 

What bearing upon this subject has the registration of a ship? 
Our navigation laws know nothing of state lines, as regards the 
domicile of the ship. She is registered as an American vessel, 
und not as a vessel of New York or Massachusetts, and-the port 
in the custom-house of which the papers must be recorded, and 
whose name she must bear upon her stern, is that ‘* at or nearest 
to which the owner, if there be but one, or, if more than one, the 
husband or acting or managing owner, of such ship or vessel 
usually resides.” If the owner resides in a town which is not a 
port, and the nearest port to that town is in a different state, she 
must be registered in that port, without regard to state lines; and 
the result would be that the vessel “ belongs” in a port of one 
state, while the owner resides in another state. Asa matter of 
fact, Kittery, in Maine, is by act of Congress a part of the com- 
mercial district of the port of Portsmouth, and all that part of 
the State of New Jersey which lies north and east of Elizabeth- 
town and Staten Island is annexed to the district of New York. 
Yet Chief Justice Taney, in The Loper,! decides that the port 
at which the vessel is registered or enrolled, and to which she 
“belongs,” under our navigation laws, is her home port as to all 
rights arising out of repairs and supplies, although the domicile 
of both the owner and the charterer is in a different state. At 
the same time, we find it held in The Golden Gate,? that if the 
owner has let his vessel to a charterer, her home port is that in 
which the charterer resides, although the residence of the owner, 
and the port in which she is registered and to which she belongs, 
be in a different state. If this is not confusion, we should like to 
see a definition of that word which would not cover this state of 
things. We can imagine the perplexity of a ship-owner whose 
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place of business is upon a pier in the city of New York, and his 
dwelling-house in Jersey City or Hoboken, and whose ship, 
engaged in the India trade, is lying at the same pier, let for the 
ensuing voyage to a merchant at the next door, who lodges at a 
town on the New York and New Haven Railroad, within the terri- 
tory of Connecticut, if he should try to learn what was the com- 
mercial status and domicile of his ship, and what the maritime 
law applicable to her. His counting-room and his dwelling- 
house are in different states of the Union, but in the same com- 
mercial district ; but the ship is registered in the district of New 
York City, is engaged in foreign commerce, and the domicile of 
the charterer or lessee, who is in some aspects the owner pro hae 
vice, is in still a third state in the Union and a different commer- 
cial district. What is her “home port,” as respects supplies ? 
The jurisprudence of which state is to be applied to such a case ? 
What are the obligations of the owner and charterer? And what 
are the rights and remedies of the material-man? And where are 
they to be prosecuted? These are something which, we fear, would 
be a severe strain upon the human understanding. Certainly this 
state of things requires the application of some judicial or legis- 
lative force. We think the former is sufficient. If we rightly 
understand The General Smith and The Lotawana, the last case 
has done a good deal in that direction. It ignores or overrides 
the rule of The General Smith, that in a case of repairs done to a 
vessel in a port of a state in which the owner resides, the local 
law of that state, as distinguished from the general maritime law 
of the republic, must determine the rights of parties ; for, having 
decided that there was no lien by the local law, the decision in 
The Lotawana is made to depend upon whether there was or was 
not a lien by the general maritime law of the republic. We, there- 
fore, think we may now consider the law on this subject to stand 
thus: If repairs are put upon a vessel in any port of this repub- 
lie, the vessel being a subject of maritime commerce, the general 
maritime law of the republic may be invoked, through the admi- 
ralty courts of the republic, irrespective of the domicile of the 
owner, and if that law gives a tacit hypothecation, it is to be 
enforced, whatever may be the state law on the subject; and if 
the general maritime law gives no such lien, but if the law of 
the state has created a lien, competent for the state law to create, 
and in its nature and incidents a maritime lien which a court of 
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admiralty can deal with, it must be enforced, as a right or prop- 
erty of the party proceeding. This seems to us to remove the 
barrier of state lines on the question both of jurisdiction and of 
jurisprudence, and to remit all questions of liens for repairs to the 
adimiralty jurisdiction and jurisprudence of the republic, with the 
further provision that if that jurisprudence does not give the lien, 
and the case is one as to which a state legislature may create a 
local and special maritime lien, the party may have the benefit 
of it; it being understood that no state legislation can deprive 
him of a right or remedy which he holds under the maritime law 
of the republic. 

The only question that remains is the correctness of the de- 
cision that the maritime law of the republic, as distinguished 
from the local law of a state, gives no lien for repairs done in 
the home port of a vessel. (We observe that the decision uses 
the term “home port,” without defining it. Does it necessarily 
go beyond the home port, in the strict sense?) Mr. Justice Clif- 
ford and Mr. Justice Field dissent. In the dissenting opinion 
delivered by the former, which is full, learned, and earnest, it 
is shown that the lien exists by the general maritime law ; the con- 
dition of things in England is treated as special and as furnishing 
no precedent for us; and it is contended that The General Smith 
ought to be overruled, not only on the grounds of scientific and 
historic correctness, but on reasons of public policy and of pro- 
fessional opinion. The opinion of the majority rests, as we have 
said, substantially on The General Smith as a precedent, and, 
without either distinctly admitting or denying the existence of 
the lien under the general maritime law, as matter of history and 
science, decides that it is not best to overrule Zhe General Smith, 
whether correctly decided at the time or not, though the lean- 
ing of the court seems to be in favor of its correctness. Against 
the policy of overruling, it is urged that liens being a species of 
property, and a judicial decision being necessarily retroactive, 
it might injuriously affect titles and securities in vessels, if the 
tacit lien should be acknowledged. There is something, but 
not of much force, in this objection ; for liens, though a species of 
property, are not permanent, and are not permitted to be enforced 
to the injury of third parties, unless used with diligence; and 
vessels are not objects of investment by persons out of mercan- 
tile business and unacquainted with the necessity of securing 
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themselves against tacit liens. The opinion suggests that if it 
js desirable to have these liens, the object can be better reached 
through the legislation of Congress, which can put judicious con- - 
ditions and restrictions upon the liens, when creating them, by 
prospective action. If Congress can create the lien, it can qual- 
ify and restrict it when recognized by a judicial decision, as well 
as when creating it. Besides, is it certain that Congress has 
full power over the subject? Its power to regulate commerce 
is confined to foreign and inter-state commerce. We cannot 
doubt its power to create or extend maritime liens in the case 
of vessels engaged in foreign or inter-state commerce. Can it 
do so in respect to vessels not so engaged? And would it not 
be difficult to determine whether a vessel was engaged in such 
commerce, or in purely state commerce, when in the custody of 
her owner in what is strictly her home port, when her voyage 
has ended, or when she is laid up for the season, — conditions 
under which most repairs at home are made ? 

The misfortune attending the decision is that it leaves open 
the subject of liens on domestic vessels for repairs to state 
legislation, and reopens the embarrassing questions to which 
we have referred, of home ports, the domicile of ships, ship- 
owners and lessees, of the limits of the power of Congress, and of 
the effect of state liens upon American vessels subject to the gen- 
eral maritime law of the republic. If the decision had been the 
other way, all these questions would have been removed, the whole 
subject would have been simplified, and, if experience should show 
the need for restrictions or qualifications, they could be imposed 
by Congress, either alone, or aided by state legislation, if the prin- 
ciples and practice of the courts would not adequately meet the 
requirement. 


SUMMARY. 


1. The general maritime law of the commercial world gives a 
tacit hypothecation for repairs upon vessels, and this is irrespec- 
tive of the domicile of the owner. 

2. In England, the contest has been between the two systems 
of jurisprudence, administered by distinct tribunals. It was 
not as to whether the admiralty law of England corresponded 
with the general admiralty law, or, as an exception therefrom, 
refused the lien in the case of domestic vessels. The contest 
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was as to which system of jurisprudence, with its corresponding 
tribunals, should be referred all such transactions as repairs, col- 
lisions, &e., occurring in English ports. If they were to be re- 
ferred to the municipal jurisprudence administered by the courts 
of the common law, there was no tacit hypothecation, and this 
was irrespective of the domicile of the owner or of the national 
character of the ship. If, on the other hand, they were properly 
subjects of admiralty jurisdiction, the admiralty jurisprudence 
went with it, and the maritime lien followed, also irrespective 
of the national domicile of the owner. 

3. The contest was practically settled by the superior power 
of the common-law courts, which prohibited the admiralty courts 
from taking jurisdiction over any case of repairs done in England, 
and this was irrespective of the national domicile of the owner. 
The admiralty courts submitted under protest. Parliament at 
last intervened, and adjusted the matter upon the basis that, if 
the repairs were done at the home port, or there was British 
ownership, the subject should be adjudged by the common law; 
otherwise, by admiralty law. 

4. The admiralty courts of the American colonies, and of the 
republic under the constitution, not being bound either in juris- 
diction or in jurisprudence by the above-named restrictions put 
upon the Lord High Admiral’s court in England, seem, as a gen- 
eral thing, not to have recognized any distinction in respect to 
this lien founded upon the state domicile of the owner, or even 
upon the home port, in its strict sense. 

5. In 1819, in the case of The General Smith, the Supreme 
Court decided that when repairs were made in a port of a state 
in which the owner resided, the transaction and the interests in- 
volved being local and internal, the rights of parties were to 
be determined, not by the general maritime law of the republic, 
but by the local municipal law of the state, as exclusive of the 
former. 

6. In 1872, the prohibitions and restrictions under the Admi- 
ralty Rule XII. having been removed by an amendment of the 
rule, the subject was left open for adjudication. Suits were im- 
mediately brought in various districts for the enforcement of this 
lien, in the belief that the change in the rule indicated an in- 
tention to acknowledge the lien, or in the expectation that it 
would be acknowledged on principle. 
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7. In The Lotawana, the Supreme Court have held, or neces- 
sarily implied, that in a case of repairs upon an American vessel 
engaged in maritime commerce, the rights of parties are to be 
adjudged by the general maritime law of the republic, and not 
by the local municipal law of the state. Yet, if the former does 
not give a lien, and the latter does give it, the parties may have 
the benefit of it in the admiralty court, if it be in its nature an 
admiralty lien. 

8. The Lotawana decides, or necessarily implies, that there may 
be cases of transactions, maritime in their character, and coming 
within admiralty jurisdiction, as to which it is competent fora 
state legislature to give an admiralty lien; and that, when so 
given, it is a property or interest which parties have a right to 
take into the admiralty courts of the republic for adjudication. 

9. The Lotawana decides that where repairs are made at the 
home port of the owner, the maritime law of the United States, 
whatever it may be elsewhere, gives no maritime lien. The case 
was one of a “home port,” in the strict sense; and the court 
state the doctrine as applicable only to a case of repairs at * the 
home port,” without defining the term. The decision is not 
necessarily an authority on the point whether the term “ home 
port” is co-extensive with the geographic limits of the state in 
which is the owner’s political domicile; or, in another form, 
whether there is no lien if the owner’s domicile is in the same 
state of the Union in which is the port of the repairs. 

10. The questions still remain open, — What is the home port ? 
What bearing upon it have the state domicile of the owner, his 
national domicile, his municipal domicile, or his place of business ? 
What bearing upon it have the port of the vessel's registration, 
to which she “ belongs,” under our navigation laws, the state 
domicile of a lessee or a mortgagee in possession? And what is the 
test of home port, where the port to which the vessel belongs in- 
cludes parts of different states, and the domicile of the general 
owner or special owner corresponds with neither the limits of 
the port nor those of either state ? 

11. It is matter of serious consideration whether Congress can 
create a maritime lien in case of transactions relating to vessels 
not connected with foreign or inter-state commerce ; and, whether, 
if it cannot, a state legislature can. 
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For several years there have been constantly repeated complaints 
concerning the condition of business, and the manner in which it 
is transacted, in the Supreme Court of the United States. It is 
said that the arrears, which have been growing for a long time, 
are now so great that two years at least will be required to hear 
the cases already on its list.1_ An appeal therefore takes not less 
than two years, besides the interval, often considerable, which 
occurs between the judgment appealed from and the transmission 
of the cause to the Supreme Court, and again between the hear- 
ing and the decision on the appeal. By far the greater part of 
this delay is made necessary because the Court is unable, by rea- 
son of the accumulations of work, to give its attention to matters 
as they are brought before it ; and there are grounds for beliey- 
ing that for the same reason cases do not receive enough con- 
sideration. Questions of law are not always treated with the 
precision which great care would give, and which ought to mark 
the judgments of the highest court of appeal. This carelessness 
appears sometimes in the conclusions arrived at, sometimes in the 
language in which they are expressed, sometimes from the too 
frequent presence of dissent among the judges. The evil is a 
real and serious obstacle to the administration of justice, and is 
weakening the beneficial influence of the Court, and the respect 
in which it is held. The determination of appeals ought always 
to occupy enough time to ensure a full and careful examination 
and consideration. A hasty decision, or a judgment carelessly 
expressed, often produces an indefinite amount of mischief to the 
public, far exceeding any injustice which may be done to the 
parties by one which is absolutely wrong. Promptness in decid- 
ing, so far as it is consistent with proper deliberation, is no less 
to be aimed at. 


1 “ Of the 830 cases on the docket of the United States Supreme Court for the 
term closed last month, 310 were disposed of, and opinions given in 210. Of the 75 
cases in which the Government are a party, one-half were reassigned for the next 
term.” — International Revenue Record, May 31, 1875, 
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It is not surprising that the Court should be behindhand with 
its work, nor that the number of appeals is increasing. When 
we consider that the existing system is substantially that which 
was established as adequate to the requirements of the nation at 
the end of the last century, and that scarcely any change has 
been made which would give the Court power to dispose of a 
greatly augmented business, and when we reflect on the growth 
of the country in population, wealth, and trade during the last 
seventy-five years, we can but wonder that the trouble is not 
far greater. It is probable that the business of the Court will 
continue to increase with the growth of the country, and 
that provisions which may be adequate for it now, will be un- 
equal to the needs of half a century hence. The necessity exists 
for some arrangement by which appeals may be heard promptly, 
and so determined that the decisions will command general confi- 
dence. This necessity is so great that some effort at improve- 
ment must soon be made. It will be easy to find temporary 
expedients, which will lighten the labors of judges for a time, 
and may have the appearance of being improvements; but at the 
same time they may take away much of the real efficiency and 
value of the tribunal. One attempt has been made by an act of 
this year, which we shall have occasion to mention ; but it cannot 
be regarded as a comprehensive, final, or entirely satisfactory 
measure. Remembering what the jurisdiction of the Supreme 
Court is, surely it is possible that some means may be found of 
providing for the present wants, the principle of which may also 
be applicable to future necessities. But, before considering this 
subject, it may be well to place before our minds what we con- 
ceive to be the purpose of such a court and its main advantages, 
so that they may not be sacrificed by any attempts at improve- 
ment in matters of detail or temporary convenience. 

Until an entirely different mode is devised for dispensing jus- 
tice, an essential part of the system will be a court of appeal, 
with a jurisdiction extending over all the territory which is sub- 
ject to the laws which it interprets and administers. The only 
court in this country which has such a jurisdiction is the Supreme 
Court. No institution is more important to the welfare of the 
subject than that, and nothing is more worthy of attention than 
to make sure of the advantages which may be derived from it. If 


all the courts are confined to local jurisdictions, whether of cir- 
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cuits or states, and no appeal lies from them to one court, the 
law applied to similar combinations of facts will vary with the 
circuit or state in which it is applied. An instance of this may 
be seen in the conflict and confusion among the decisions not 
subject to appeal of the Supreme Courts of the various states, 
upon points of law depending upon like principles. When sta- 
tutes of the United States have to be applied in such courts, they 
sometimes receive contrary constructions from different tribu- 
nals.!. Another instance is to be observed in the administration 
of the Bankruptey Act. Congress enacted “ uniform laws on the 
subject of bankruptcies throughout the United States,” — laws 
somewhat ambiguous in their provisions, but still uniformly 
applicable throughout the country. Their administration was 
intrusted to local courts, from which appeals lay to the Circuit 
Courts, but no farther.2 The consequence has been what might 
naturally have been expected: the provisions have received 
different constructions in different circuits, and there is no branch 
of the law in which there is greater confusion and uncertainty 
than in the law of bankruptcy; and the “ uniform laws” have 
in one part of the country an effect directly opposed to that 
which they have in another. The great evils of this state of 
things are that the legal rights of men depend on the place where 
they happen to be drawn in question, and that those who are 
subject to the laws, and bound to regulate their actions in accord- 
ance with them, are without any authority to determine what 
those laws are. The advantage of a court of appeal is in pre- 
venting these evils, by securing to the parties a uniform appli- 
cation of the law to their cases, and by declaring the principles 
and reasons of its decisions for guidance.in the future under sim- 
ilar circumstances. If it were possible to establish a court of 
appeal in each state or circuit, composed of judges of the requisite 
ability and learning, still they could not accomplish the purpose of 
a single court, because there would be no means of securing uni- 


1 Asa recent example of this, compare Central National Bank: v. Pratt, 115 Mass. 
539, and First National Bank of Whitehall vy. Lamb, 50 N. Y. 95. 

2 Suits in equity and actions at common law often arise out of matters connected 
with the proceedings in bankruptcy, and are subject to appeal and writ of error to 
the Supreme Court; but this is by virtue of the laws which regulate appeals and 
writs of error in other cases. In proceedings under the Bankruptcy Act, there is no 
appeal from the Circuit Court. See Morgan v. Thornhill, 11 Wall. 65; Coit v. Robinson, 
19 Wall. 274. 
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formity in their judgments. Law should be administered, not 
merely that a particular suit may be ended, but also that the 
certainty of what the action of the court will be may make an 
application to it unnecessary. Another advantage which should 
be mentioned is the “advantage which sometimes arises from 
a fresh hearing by way of appeal.”! Too little importance is 
often attached to this. Many matters which are immaterial 
or irrelevant are relied on at a first hearing, and embarrass 
both court and counsel, but on appeal are abandoned or sum- 
marily disposed of as not affecting the result. The real points 
of the controversy are then brought out more distinctly, and are 
discussed and criticised more thoroughly and exactly than was 
possible before. Besides this, the court of appeal has the assist- 
ance of the opinions delivered by the court below.2 These advan- 
tages are lost when the lower courts, in the expectation that either 
party may appeal, and in order to escape the responsibility of a 
wrong decision, give judgment as a matter of form so that an 
appeal may be taken, without actual consideration or argument. 

I. Among the plans proposed to remedy the evils we have 
mentioned, it has been suggested that the right of appeal should 
be restricted in two ways: first, that appeals should not be 
allowed in respect of matters of fact ; second, that appeals should 
not be allowed, except when the amount involved is very large, 
and exceeds a fixed limit. 

In equity the decisions of the inferior courts upon the facts 
may be re-examined by way of appeal, as might also decrees in 
admiralty until recently. Although it is easy to understand how 
the practice may have originated, it is difficult to see any reason 
for its continuance. Those do not touch it which may be stated 
in favor of appeal in matters of law. The court which first hears 
the cause is at least as competent as the court above to decide 
the facts ; and when the evidence before the former is given viva 

1 Bridges v. North of London Ry. Co., L. R. 7 H. L. at p. 239, by Lord Cairns.” 

2 In Bain vy. Fothergill, L. R. 7 H. L. 158, had the Exchequer Chamber affirmed a 
judgment of the Exchequer, no arguments being heard, as it was the intention of the 
parties to appeal to the House of Lords. The appeal being brought to that House, 
Lord Chelmsford said (p. 205), “ The plaintiffs in error declined to argue the present 
case in the Exchequer Chamber, as the authorities*@n the subject could only be 
freely reviewed by a higher tribunal. The case therefore comes to your Lordships’ 
House without the advantage of the opinions of the learned judges of that Court.” 


3 By St. 1875, c. 77,s. 1, the review by the Supreme Court of decrees in admiralty 
is limited to questions of law. 
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voce in open court, it has an advantage which is never possessed 
by the latter. The right is really a right to a second or third 
trial, and resembles an appeal from one jury to another, a pro- 
ceeding which strangely enough was allowed in Massachusetts 
about forty years ago, and even now, we believe, obtains in Rhode 
Island. It is said that these cases are an immense addition to the 
work of the court; and one can hardly suppose that it would be 
otherwise, when he remembers how voluminous the evidence in 
them usually is. The labor thus laid upon the Supreme Court 
brings no particular advantage, either to the parties or to others ; 
and the practice might well be abolished in equity, as it has been 
in admiralty. Equity and admiralty would then stand upon an 
equal footing with the common law as regards appeals, a rehear- 
ing being allowed by the higher court on questions of law, but 
not on questions of fact. 

The limitation of appeals by the amount in controversy involves 
other considerations. Originally the amount must have ex- 
ceeded $2000, and this continued to be the limit until the first of 
last May. It was once thought that it was high enough to pre- 
vent trivial matters from being brought to the Court ; and it would 
be hard to contend that the matters which it has admitted have 
been of too little pecuniary importance for consideration. It 
would be still harder to show that they have not involved ques- 
tions, the determination of which was as important to the par- 
ties and the public as those involved in controversies concerning 
the largest values ; there are reasons for believing even that more 
questions which affect the general interest are contained in litiga- 
tion about moderate amounts. The limitation of appeals, there- 
fore, to suits involving very large sums would deprive the Court 
of its usefulness in those instances where there is the greatest 
chance of its being useful; at the same time it would not in the 
least discourage frivolous appeals, the temptation to which is . 
perhaps increased with the magnitude of the interests at stake. 
There is apparently but one object in restricting appeals to such 
suits, and that is to reduce the business to be transacted by the 
court to an amount which it can dispose of conveniently. But 
this is not the object which ought-to be aimed at. The work 
imposed upon courts is not provided in order that they may have 
something to do, and its amount is not. to be measured by their 
convenience or adjusted to their capabilities. It is of course to 


i 

7 

5 
{ 


1 
t 
r 


THE SUPREME COURT. 673 


be determined, as a question by itself, what cases are proper to 
come before particular courts, and what cases should be subject 
toappeal ; but when the work to be done is ascertained, the courts 
should be adapted to its performance. Undoubtedly appeals are 
far too numerous ; but the fault is in our judicial machinery, which 
has brought the law into its present confusion and uncertainty, not 
in the allowance of appeals. The remedy is to make the machinery 
adequate @ the work, not to declare that the work, or a consider- 
able part of it, shall not be done at all. There is the further 
objection to the positive limitation of appeals by the amount in- 
volved, that the expedient would be likely to have but a temporary 
effect ; the value which will exclude all but a few cases now, will 
admit a great many a short time hence; it will then have to be 
raised again, and so on continually until the appellate jurisdiction 
is confined to a small class of matters which are as far removed 
from the general interest of the public, as those which come 
before the Court of Claims. By the Act of 1875, ¢. 77, s. 3, the 
value of the matter in dispute necessary to give a right to appeal 
must exceed $5000, instead of $2000, as formerly. If this act re- 
stricted only the absolute right of appeal, and provided for appeals 
in proper cases by leave of court, it might not only be unobjec- 
tionable, but highly advantageous. The power to judge of the 


- propriety of an appeal would then be in the hands of the judges, 


with whom we think it might safely be trusted. The limit of 
$2000 had an evil effect in making it impossible, except in a few 
particular instances, to have the judgments of inferior courts re- 
examined by the Supreme Court. The laws which did not allow 
appeals in bankruptey and other proceedings had a like effect, 
for the same reason; and that will be the effect of this act in a 
greater degree. In our opinion, however, the evil would be en- 
tirely remedied, if it were provided that, in all cases where there 
is not an appeal as of right, an appeal may be had by leave of 
the court before which the matter is heard. The necessity of 
obtaining leave of court would be a sufficient check against friv- 
olous appeals. At the same time it would be possible to have 
points of law determined by the highest court whenever it was 
desirable and right. 

II. The removal of appeals in matters of fact from the juris- 
diction of the Supreme Court would relieve it of a great quantity 
of work. Probably, however, it would not be able, by this means 
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alone, to give to the hearing and determination of matters brought 
before it as much time and attention as might be wished; and 
it certainly could not do so if its other business should increase 
hereafter. Therefore it should be considered whether any im- 
provement is possible in its practice, which may produce the 
desired result, without depriving the Court of jurisdiction in 
matters which are proper for it to determine. But little change 
has been made in its organization or mode of proceeding since 
it was established. Originally it consisted of six judges, four of 
whom were necessary for the transaction of business; it is now 
composed of nine judges, and six of them are required to be 
present ; in practice, all, or nearly all, sit together for the hear- 
ing of appeals. The President, in his message at the beginning 
of the last session, suggested the necessity of two more circuits, 
and intimated that this might require the addition of two judges 
to the Supreme Court. But, whatever may be the result of 
enlarging the Court, it certainly has never had the effect of im- 
proving it as a court of appeal. 

If experience can be trusted, it teaches that a court of nine 
judges, sitting together at a hearing, is not likely to do its work 
better, or to arrive at a more satisfactory conclusion, than a 
court of three or four. It is desirable that appeals should be 
considered from the points of view which suggest themselves 
to different persons who have the necessary learning and experi- 
ence. This is secured by the presence of three or four judges, 
and the employment of a larger number is a waste of strength. 
The Supreme Court was not increased in size for the sake of any 
advantage to it as a court of appeal; but the formation of new 
circuits made necessary the appointment of more judges, that there 
might be one for each circuit, and they were added as a matter of 
course to the Supreme Court, where they naturally took part in 
the hearing of appeals. But, with so many judges, a subject can- 
not receive so full a discussion as with a smaller number, without 
consuming a great deal of time ; and, if all take an equally active 
interest in it, the probability of reconciling differences of opinion 
is lessened. In ordinary cases also it is more likely that the 
strength of numbers will diminish the feeling of individual re- 
sponsibility ; sometimes, too, the practice arises of assigning cases 
to single judges, and adopting their opinions as the judgments of 
the court, which has actually been done in some courts. 
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These difficulties would be avoided, and at the same time the 
Court could be made available for disposing of its business, by 
providing that three or four judges might sit for the hearing of 
appeals, and that more than one such division of the Court might 
sit at the same time. Two divisions of three or four judges each, 
or three divisions of three judges each, would probably be able 
to do all the work, not less satisfactorily, and with not less care 
and attention, than it receives now. If hereafter there should 
be a necessity for more judges, they can be added to the Court, 
and, by sitting in a larger number of divisions, will be equal to 
any thing which is likely to be required of them. 

The only objection which suggests itself to this arrangement 
is the danger that one division of three judges might give a 
decision which would be opposed to the opinions of a majority 
of the Court, or that different divisions might come to contrary 
conclusions upon the same point of law. Although the proba- 
bility of obtaining a correct judgment is not much increased by 
strength of numbers, we could only estimate the likelihood that 
this arrangement would work successfully, if it were not that a 
similar one has long existed in a country whose judicature 7 
has the same foundation as ours. In England there are three 
distinct courts of common law, and four judges in equity with 
separate courts; yet the instances are rare in which the Queen's 
Bench has laid down a rule of law contrary to one declared by 
the Exchequer, or in which there has been a conflict between 
the judgments of the Master of the Rolls, and those of a Vice- 
Chancellor; the separate courts of common law, too, often sit 
in two divisions, and, by this means, it is said, the Queen’s Bench 
has recently disposed of nearly all the arrears in that court. The 
same plan has also been adopted for the proposed Court of 
Appeal. If it has been possible for these different courts, with 
concurrent jurisdictions, to administer the law on substantially 
the same principles, there is more reason for believing that dt 
would be done by judges of the same court constantly in com- 
munication with one another, sitting in shifting divisions and 
cognizant of each other’s doings, and whose own occupation com- 
pels them to keep themselves informed of all the judgments of the 
Court. Occasionally, however, there would be cases in which 
a conflict of opinion might arise, and others which it would be 
proper to have heard before a greater number of judges. Such 
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contingencies would be provided for by a discretionary power 
in the Court to order a rehearing. It would always be possible 
for the judges to consult with one another concerning matters 
which came before them ; but the authority to direct a rehearing 
would give all the advantages of an appeal, while its being in 
the absolute discretion of the Court would be a secure check 
against its abuse. 

III. In considering the means of giving to the Court the 
greatest possible efficiency, it cannot be out of place to speak 
of the importance of providing the judges with the proper 
and necessary facilities for the performance of their duties, 
The deficiency in this respect is manifest upon a comparison 
between the staff of officers attached to it, and those belonging 
to the courts of other countries. Every English judge has 
clerks attached to his person; but such assistance, or any 
thing which supplies its place, has never been given to our 
judges. The Clerk of the Court is commonly the officer who 
has charge of the records; but there is no one whose office is to 
do for the judges such work as would naturally fall to a judge’s 
clerk, and therefore the judges have to do it themselves. The 
subject seems to have received hardly a thought, yet it is by no 
means unworthy of consideration. It is essential that the head 
of a department should have a practical knowledge of the 
details of its business; but it ought not to be incumbent on him 
to attend to all the details himself. Men recognize and act upon 
this in their own affairs. Lawyers who have a considerable 
practice do not undertake the clerical and ministerial parts of 
the work, and other parts of it would suffer if they did. The 
power of mastering details is a most important one in a good 
lawyer; but the necessity of giving constant attention to them 
is an obstacle to the attainment of any thing higher. Yet this 
necessity is imposed on the judges, and they are obliged regu- 
larly to do the work of clerks. The effect has been to require 
a very large number of judges, and to raise to the bench many 
very ordinary lawyers ; and inasmuch as the salaries, even of the 
judges of the Supreme Court, are still much below what would 
be mere compensation (if that alone were considered) for the 
proper performance of their duties, and so small that even an 
ordinarily successful lawyer makes a serious pecuniary sacrifice 
in accepting a place on the bench, the public has lost the service 
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of many whose employment would be of the greatest advantage to 
it. The utility of laws depends so much more on the Court than 
on the Legislature, that, for this reason if no other, pains or 
expense ought not to be spared to obtain for the public service 
the greatest knowledge, skill, and integrity which the country 
affords. But it is easier to find good clerks than good judges, 
and there can be little doubt of the benefit which would result 
from providing such assistance for the Bench. The measure 
would certainly be an economical one. 

IV. The suggestion has been made that it would be well to 
relieve the judges of the Supreme Court from the duty of going 
on circuit, in order that they may give their entire time to the 
hearing of appeals. But this does not seem to have been favor- 
ably received ; and it has been generally recognized as important 
that they should personally witness and take part in the applica- 
tion of the law to actual cases as they come before the lower 
courts, as well as that they should determine points of law on 
appeal. The practice, however, of allotting the judges to circuits 
takes away from the advantage thus gained, and lessens their 
usefulness in appeals. This country is divided into nine circuits, 
and to each is allotted a judge of the Supreme Court; usually, 
he lives in the circuit to which he is assigned, and the same 
allotment continues indefinitely; he therefore becomes identified 
with his circuit as a local judge, and has no practical knowledge 
of legal proceedings in the other eight ninths of the country, 
except what he acquires by hearing appeals. Although the 
foundation of the laws and the forms of judicial procedure in 
the different states was substantially the same, yet as they have 
been under the direction of nearly forty separate courts of last 
resort, and subject to change by as many legislative bodies, 
numerous variations have arisen. Different subjects of litiga- 
tion, too, are peculiar to different localities; the great inland 
states have comparatively little to do with admiralty and mer- 
eantile law; and the land laws of the states near the Pacific 
and the Mexican frontier require a learning distinct from that 
which is necessary in the East. The determination of appeals 
in the Supreme Court calls for an understanding of all these 
different systems and subjects; but the actual experience of 
each judge is confined to his own circuit. By an old law, it was 
ordained, for other reasons, “ that no man of law should be judge 
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of assize in his own county, wherein he was born or doth in- 
habit.”! But in the United States it has come to be regarded 
almost as a necessity that a judge should reside in the circuit 
where he holds his court. If, on the contrary, the allotments 
should be made every year, and no judge should be allotted to 
the same circuit two years successively, it would be a great 
improvement, and would tend to make the judges more conver- 
sant with the matters which they must hear on appeal, and per- 
haps to reconcile some local peculiarities and diversities of law 
and procedure. 

V. Attempts have often been made to prevent or discourage 
unnecessary or frivolous appeals, and appeals brought merely for 
delay. For this purpose power has been given to the courts to 
punish by increased costs, or by the allowance of a higher rate of 
interest where the judgment is for the payment of money. The 
courts ought always to have this power, but the cases affected 
by it are comparatively few; for it is exceedingly difficult on 
most occasions to say that a point of law is so plain that there is 
no reasonable doubt sufficient to justify an appeal. The best 
security against a great number of appeals is an administration 
of justice by the lower courts which will command confidence and 
respect, and the removal of the inducement to appeal where it is 
not proper. Parties generally do what they think most for their 
benefit, and they are commonly able to decide for themselves 
whether further litigation is likely to be an advantage. 

Costs, however, are not given usually as a punishment, but as 
compensation to the party to whom they are awarded, for the 
expenses incurred by him in the suit. It is not our purpose to 
discuss here whether, as a rule, or in particular cases, costs ought 
or ought not to be allowed. But, if they are allowed, the prin- 
ciple on which it should be done is that one party, having by his 
fault put another to the expense of litigation, ought to compen- 
sate him ; and, in order that the compensation may be as complete 
as practicable, the measure of it should be the necessary cost and 
expense of the litigation. In the courts of the United States, 
and in those of nearly all of the several states, costs are nom- 
inally allowed, sometimes as of right to the prevailing party, 
sometimes in the discretion of the court; but they are commonly 
limited by statutes to a few particular items, forming such an 
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inconsiderable part of the actual expenses that practically each 
party pays his own costs. This practice is so general, that while 
the word * costs”? suggests to the layman only the idea of 
expenses, to be assessed as damages, it has become entirely sepa- 
rated from any such signification in the minds of many lawyers. 
Few will not remember some instance in which they have had to 
tell a client that his idea was wrong, and have experienced the 
difficulty of explaining to him why it was wrong. But the lay- 
man is right as to the principle on which costs are given ; their 
history shows that they were originally awarded as damages, and 
this practice still continues elsewhere. 

By the common law no costs were allowed under that name; 
but, when the jury gave damages to the plaintiff, they used to 
take into consideration as part of them the expenses which he 
had incurred by the litigation. Costs were first given to plain- 
tiffs by the Statute of Gloucester, and subsequent statutes ex- 
tended the right to defendants. The Statute of Gloucester 
(6 Edw. I.) provided that in all cases where the party was to 
recover damages, he might recover “the costs of his writ pur- 
chased, together with the damages.” Neither this statute nor 
those giving costs to defendants specified what costs should be 
awarded ; it was therefore left to the discretion of the court, by 
which were allowed the expenses of all the regular and necessary 
proceedings in the suit, including the charges of counsel and 
attorneys ;! and these costs were always awarded * together with 
the damages,” of which they were accounted a part.2 It was the 
province of the jury to compute the damages, and therefore in 
strictness it belonged to them to assess the costs: but as they 
would not have been able properly to determine what sum ought 
to be allowed, and as the court also had the power to award dam- 
ages, it appears always to have been the custom to enter with 
the verdict a nominal award by the jury of 40s. for costs, and 
for the court afterwards to tax the actual amount and add 
the excess, which was called costs of increase, to the damages 
given by the jury. This practice continues in England to this 

11 Arch. Pr. by Ch. 510; 2 Inst. 288. 

2 2 Inst. 288; Phillips v. Bacon, 9 East 298, 304; 3 Bl. Com. 399; 2 Tidd Pr. 945. 

3 2 Lush Pr. 894; 1 Hullock on Costs, 1-3. 

The manner in which this was done is best shown by the forms of the verdict and 


judgment. In assumpsit, for example, in case of a verdict for the plaintiffs, after 
stating that the jurors find that the defendant “did undertake,” &c., the verdict 
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day. The identity, therefore, of costs and charges with expenses 
and damages seems not to admit of doubt. 

In the law of Scotland, the term “costs ’’ does not appear, and 
** expenses”? is the word used to designate the charges incurred 
in legal proceedings, which are awarded only in the discretion of 
the court, but are generally given to the successful party.’ By 
the Civil Code of India the court has power to award and appor- 
tion costs as it may deem proper; and it is declared, in the section 
given in the foot-note, that the whole of the expenses necessarily 
incurred, including the fees of pleaders and counsel, are included 
under the name of costs.? 

How it happened that, from the earliest times, costs have been 
in name allowed in this country, and yet that the principal part 
of the charges have not been included in the amount awarded, it 
is more difficult to learn. In Massachusetts, several province 
laws directed, “* That attourneys’ fees to be allowed at the Supe- 
riour Court of Judicature shall be twelve shillings, and at the 
Inferiour Court, ten shillings, and no more ; and but one attourney 
to be paid for in any case.”? By other statutes it is provided: 
* And no person shall entertain more than two of the sworn 


allow’d attourneys-at-law, that the adverse party may have liberty 
to retain others of them to assist him, upon his tender of the 


would proceed thus: ‘ And they assess the damages of the said R. and B. on occa- 
sion of the non-performance of the said promise and undertaking, besides their costs and 
charges by them about their suit in that behalf expended, to 80/. 11s. 2d., and for those costs 
and charges to 40s.” The court afterwards by its proper officer would tax the plain- 
tiffs’ costs above the 40s., and in the judgment they would appear as an increase of 
the damages assessed by the jury, as follows: “Therefore it is considered that the 
said R. and B. recover against the said J. their said damages to 32/. 11s. 2d. by the 
said jurors in form aforesaid assessed, and also 5/. by the court here awarded of in- 
crease to the said R. and B. at their request for their said costs and charges, which said 
damages in the whole amount to 37l. 11s. 2d.” Peacock v. Bell, 1’ Saund. 72; 8 Bl. 
Com. App. IL, 4. For the forms now in use, see Chitty’s Forms, 249, 264. 

1 Bell’s Dict. (Law of Scotland) 366; 2 Shand Pr. 1026; 1 Shand. Pr. 342. 

2 Section 188 of Act VIII. of 1859 is as follows: ‘‘ Under the denomination of 
costs are included the whole of the expenses necessarily incurred by either party on 
account of the suit, and in enforcing the decree passed therein, such as the expense 
of stamps, of summoning the defendants and witnesses, and of other processes, or of 
procuring copies of documents, fees of pleaders, charges of witnesses, and expenses 
of commissioners either in taking evidence or in local investigations or in investiga- 
tions into accounts.” ‘The word “ pleader,” as used in this act, includes the words 
“counsel” and “advocate.” Section 41 of Act XXIII. of 1861. 

8 1694-5, c. 18, 8. 3; &e. 
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establish'd fee, which they may not refuse.”! Perhaps the 
legislature considered that it had fixed a sum which was sufficient 
compensation for the attorney, and that where a party chose to 

ya larger amount, it was not reasonable that the adverse party 
should be saddled with such unnecessary costs, if he were cast 
in the action. The continuance of the practice may have been 
assisted by the impression that any addition to the costs awarded 
was only an increase of the lawyers’ fees, without corresponding 
benefit to their clients, and by a shrewd jealousy and distrust of 
the profession. At all events the exact amount to be allowed | 
for attorneys and counsel (which is about five dollars for each 
term of court while the cause is pending) and other allowances, 
are now fixed in Massachusetts by statute, without regard to the 
actual expenses incurred ; and the practjce in this respect is the 
same in the courts of the United States. The law, however, has 
been evaded in certain proceedings in equity where there is a 
fund in court or under its control; and by this means costs larger 
than are authorized by law, although insufficient for the reason- 
able charges of the suit, are sometimes awarded under the name 
of * costs as between solicitor and client.” 

If it is not right or expedient that costs should be allowed, the 
present practice ought not to exist, and parties should pay their 
own costs in name as well as in fact. But, if they are to be 
awarded at all, it should be done in such a manner that the party 
recovering them may receive as nearly as practicable the sum 
which he has been obliged to expend. Courts of justice give 
damages as compensation for a wrong; but the remedy is not 
complete, if they do not include the necessary expense of the 
litigation, and if the cost of obtaining justice is cast upon the 
party who seeks it. 

Whatever objections may be alleged against giving costs 
generally, they have less force in respect of appeals in the 
Supreme Court, while the reasons in favor of it have greater 
strength than in other matters. The cases there are compara- 
tively few, and to ascertain the amount of the necessary expenses 
would be easy. At the same time the injury done by an unneces- 
sary appeal to a party who has been successful in the court below, 
is often very great, and it is a hardship that, upon the affirmance 
of the judgment, he must pay the additional expense of the appeal 
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which was caused by no fault of his own. The prospect of hay- 
ing to make compensation in this respect would do much to dis- 
courage appeals where there is no occasion for them, and where 
there is no reasonable prospect of success. The mere chance 
that the judgment of a lower court may be reversed is not a 
sufficient ground to warrant an appeal to a higher tribunal; but 
at present it is the only inducement in too many cases, while 
there is no corresponding restraint. The worst result which can 
befall the appellant is that he will have to pay his own costs ; at 
the same time he can console himself with the reflection that, if 
he has gained nothing himself, his adversary has been put to an 
expense equally great. The application of the rule of compensa- 
tion to the acts of parties in judicial proceedings would ‘save the 
courts, as well as the parties, from much useless litigation. No 
one court can determine all the controversies which arise in a 
large country; and any system of administering justice must be 
founded on the supposition that a large proportion of causes will 
be decided finally in the lower courts. 

It may be asked, Would not the chance of recovering costs, if 
the appeal is successful, be an additional motive to appeal in 
some cases, as well as a restraint in others? Nearly all of the 
improvements which of late years have been made in procedure, 
have been in the extension of equitable rules and doctrines; and 
it is probable that any provision in respect of costs would place 
them entirely in the discretion of the court, and also that such 
discretion would be exercised in a similar manner to that in 
which it is used elsewhere. The established rule of the House 
of Lords and of the Court of Chancery is that when an appeal 
is successful, and the decree below is reversed, costs are not 
given to the appellant except under special circumstances ; but, 
when the decree is affirmed on appeal, costs are generally given 
to the respondent.! The reason for allowing costs to the respon- 
dent when the decree is affirmed is plain; that for refusing them 
to a successful appellant is said to be that it would be making 
the respondent pay the costs occasioned by the mistake of the 
court below; and, although it may be hard that the appellant 
should have to bear his own expenses, it would be still harder if 


1 Mackersy v. Ramsays, 9 Cl. & F. 851; Denny v. Hancock, L. R. 6 Ch. 188; Stew- 
art v. Menzics, 8 Cl. & F. 319; Macqueen’s H. L. Practice, 267, 269. 
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they were imposed on the party who came only to defend and 
sustain a decree in his favor. The court of appeal therefore puts 
itself in the place of the court below, and makes the decree and 
awards only the costs which the appellant ought to have had 
there. What is more satisfactory than this reasoning is,the con- 
sideration that the rule removes the inducement to appeal merely 
for the sake of recovering costs. 


We make these suggestions in the hope that the profession will 
take up the question of reform in earnest, so that some compre- 
hensive measure may be adopted, and that the subject may not 
be left to be dealt with by temporary legislation. 


LOBBYING AT WASHINGTON. 


‘LOBBYING AT WASHINGTON. 


TuE Supreme Court of the United States has struck a heavy 
blow at the system of lobbying for the passage of private Dills 
through Congress. At the last October term John W. Burke, 
executor of the will of Nicholas P. Trist, deceased, entered an 
appeal from a decree in equity made by the Supreme Court of 
the District of Columbia on the petition of Linus M. Child, the 
personal representative of his father, the late Linus Child, with 
whom the son had been in partnership. Congress had passed an 
act for the relief of Trist, who was described therein as the 
* negotiator of the Treaty of Guadaloupe Hidalgo,” directing the 
payment to him of two separate sums of money, amounting in 
the aggregate to $14,559.90. The younger Child claimed from 
Trist one quarter part of this sum, on the ground that an agree-' 
ment had been made with his father (who had prepared the peti- 
tion in the case, but who had died before the bill was passed) 
that he should be thus compensated, in case of the passage of the 
bill, for his services in obtaining its favorable consideration by 
Congress; if thé bill had not been passed, nothing would have 
been due. Trist refused to pay, on the alleged ground that both 
father and son had grossly neglected the proper prosecution of 
the claim, and that it had been necessary to make use largely 
of the aid of other persons. Upon this refusal Child applied to 
the officers of the Treasury to suspend the payment of the money, 
an application which was granted; and then filed his bill in the 
Supreme Court of the District. That court decreed to him the 
amount of his claim (one quarter of the sum appropriated by 
Congress), and enjoined Trist from receiving from the Treasury 
‘‘any of the money appropriated to him ” until he should have 
paid the lawyer’s demand. From this decree the appeal to the 
Supreme Court was taken; Mr. Trist having meanwhile died at 
an age of more than seventy. 

Messrs. Durant and Horner were for the appellants; Messrs. 
B. F. Butler and R. D. Mussey, contra. 

The Supreme Court have made thorough work of the case. 
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They have reversed the decree of the court below, and the case 
is remanded with directions to dismiss the bill. The discussion 
of the case in all its aspects, given in the opinion delivered by 
Mr. Justice Swayne, is thorough and comprehensive. His lan- 
guage is very plain. In the first place, he points out that the 
lawyer’s claim could not possibly affect that part of the fund in 
the Treasury to which it had no relation ; although he kindly 
adds that “ this feature of the decree was doubtless the result of 
oversight and inadvertence.’ More than this, he finds that 
Child had no lien upon the fund. “The understanding between 
the elder Child and Trist was a personal agreement. It could in 
no wise produce the effect insisted upon. For a breach of the 
agreement the remedy was at law, not in equity, and the defend- 
ant had a constitutional right to a trial by jury.” To these 
serious objections the learned judge adds another that is fatal, 
and which it seems most extraordinary that the court of the Dis- 
trict should have overlooked. With a proper solicitude in behalf 
of petitioners for relief from the public purse, Congress provided 
by a standing law, approved February 26, 1853 (10 Statutes at 
Large, 170), that “ all transfers and assignments hereafter made 
of any claim upon the United States, or any part or share thereof, 
or interest therein, whether absolute or conditional, and what- 
ever may be the consideration therefor, . . . shall be absolutely 
null and void, unless the same shall be freely made and executed 
in the presence of at least two attesting witnesses, after the allow- 
ance of such claim, the ascertainment of the amount due, and the 
issuing of a warrant for the payment thereof.” It was a part of 
the case that the alleged agreement between Trist and the elder 
Child was made at the outset of the business, and there was no 
pretence that it had been renewed or confirmed in any way sub- 
sequent to the passage of the act of Congress. In view of these 
very precise provisions of the statute, obviously made to meet 
exactly this class of cases, it is difficult to understand why the 
officers of the Treasury assented to the lawyer’s demand to sus- 
pend the payment. It would seem that they should always 
require the exhibition of proof of transfer, executed at the time 
and with the formalities prescribed by the statute. 

But the work of the Supreme Court would have been far from 
complete if the opinion had stopped with these considerations, 
decisive as they are against the claim of Child. After having 
VOL. IX. 45 


| 


686 LOBBYING AT WASHINGTON. 


quietly pointed them out in their due order, Mr. Justice Swayne 
proceeds to say that there is an objection of still greater gravity 
to the appellee’s case ; and then points out that the contract, or 
alleged contract, was invalid from the beginning. * In our juris- 
prudence,” he says, ‘a contract may be illegal and void, because 
it is contrary to a constitution or statute, or inconsistent with 
sound policy or good morals.” He cites Lord Mansfield that 
“many contracts which are not against morality are still void, as 
being against the maxims of sound policy ;” and adds that * it 
is a rule of the common law, of universal application, that where a 
contract, express or implied, is tainted with either of the vices last 
named, as to the consideration or the thing to be done, no alleged 
right founded upon it can be enforced in a court of justice.” 

The character of the services actually rendered by the Childs, 
father and son, are so well illustrated by two letters, which form 
a part of the evidence, that we subjoin them at length. A por- 
tion of one of them is quoted by Judge Swayne in the opinion 
of the Court. 


[From Cuitp To Trist.] 


Wasuincton, May 25, 1870. 


My pear Mr. Trist, — Since I saw you I have had an interview with 
Senator C[ameron]. He enters heartily into your case ; says that he will 
do all in his power to secure a favorable report from the committee, and 
will do all in his power to carry it through. 

I also afterwards had the good fortune to see Senators S[umner] and 
C[ameron] together, and we three had another conversation about your 
case. C[ameron] told Senator S[umner] that you ought to have your 
claim. S[umner] said, “I think so too,” and said, “Do you think that 
there is any difficulty in carrying it through our committee?” Mr. 
C[ameron] replied: “I think there will be no difficulty with our commit- 
tee.” Mr. Sumner] replied, “I think so too.” Mr. S[umner] then 
said to me as follows: “I want to get this thing through for the benefit 
of Mr. Trist.” 

Mr. S[umner] says he will bring the matter before the committee next 
Tuesday, and if the committee go in favor of it, he will report it to the 
Senate, with a written report recommending its passage. And as soon as 
the committee agrees to report, he will write me that I may come on to 
Washington at once. I will inform you at what time I shall be at Wash- 
ington again. Very truly yours, 

Linus Cup. 


AUM 
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Jr., To Same.) 


House oF REPRESENTATIVES, 
Wasuineoton, D. C., February 20, 1871. 


Mr. Trist, — Every thing looks very favorable. I found that my 
father has spoken to A[rcher] and B[anks] and other members. Mr. 
B{anks] says he will “try hard” to get it before the House. He has two 
more chances, or rather “morning hours,” before Congress adjourns. 
A[rcher] will go in for it. D[awes] promises to go for it. I have sent 
your letter and report to Mr. W[oodward], of Pa. It may not be reached 
till next week. Please write to your friends to write immediately to any 
member of Congress. Every vote tells; and a simple request to a mem- 
ber may secure his vote, he not caring any thing about it. Set every man 
you know at work, even if he knows a page, for a page often gets a vote. 
The most I fear is indifference. Yours, &c., 

L. M. 


The whole American people will cordially thank the Supreme 
Court for its authoritative expression that services of this kind 
cannot be the basis of any valid contract for compensation. 
Judge Swayne well says that the foundation of our republic is 
the virtue of its citizens; that the theory of our government is 
that all public stations are trusts, and that those clothed with 
them are to be animated in the discharge of their duties solely 
by considerations of right, justice, and the public good ; and that 
there is a reciprocal duty resting upon the citizen ; in his inter- 
course with those in authority, whether executive or legislative, 
touching the performance of their functions, he is bound to exhibit 
truth, frankness, and integrity. Any departure from the line of 
rectitude in such cases is not only bad in morals, but involves a 
public wrong. 

A reservation is made in respect to purely professional ser- 
vices, for which a just compensation may be recovered. “ Within 
this category,” says Judge Swayne, “are included drawing the 
petition to set forth the claim, attending to the taking of testi- 
mony, collecting facts, preparing arguments and submitting them 
orally or in writing to a committee or other proper authority, 
and other services of like character.’’ ‘* But such services,” he 
adds, ‘are separated by a broad line of demarcation from per- 
sonal solicitation and the other means and appliances which the 
correspondence shows were resorted to in this case.” And, 


687 
| 

| 

| 

| 

| 

| 

| 


688 LOBBYING AT WASHINGTON. 


finally, the opinion points out (and this a point of great practical 
importance) that the blending of proper services with those 
which are inadmissible vitiates all claim to compensation for 
either. 

We have said that this authoritative exposition of law will be 
hailed with lively satisfaction. It remains to be considered 
whether, by declaring improper services beyond the provisions of 
any valid contract for compensation, it will prove effective to 
remove wholly or in any considerable degree the grossly evil 
practices which it so strongly condemns. That it will have a 
beneficial effect in this direction, of course, cannot be doubted. 
It will, at any rate, drive from the field of ** lobbying ” all persons 
who have not wholly lost their own respect, or who pretend to 
maintain an honest position as counsellors or advocates. The 
opinion has a kind word for the “ ability and high character ” of 
the late Mr. Child, and intimates that his son ‘is said to be 
equally worthy ;” but hereafter no practitioners can expect tol- 
eration for such proceedings as are described in the letters 
quoted. Such proceedings, if they are continued, will be prac- 
tised wholly by parties of less degree, professionally, socially, or 
morally. 

It ought not to be, but most persons acquainted with the actual 
conduct of business at Washington, we think, will say that it is, 
a practical question, whether a private bill can be passed through 
Congress without the assistance of some such means and appli- 
ances as those which the Court condemns; condemns, at least, 
when they are made the subject of contract and payment, although 
the opinion appears to allow them (within proper limits, it must 
be supposed) when they are gratuitously rendered. 

One thing is certain, that Mr. Trist, — who was a veteran in 
public affairs at the seat of government, described by Benton as 
a man of the highest integrity and utmost purity of character, — 
with all his observation and experience believed it necessary, or 
at least expedient, to employ assistance in securing the passage 
of the bill for his relief. 

If Mr. Trist was right in this opinion, and if services of this 
sort are necessary to honest claimants, the next question is, What 
more is needed after this opinion of the court to wholly remove 
the evil ? 

It will perhaps aid us in the consideration of these questions if 
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we review, rapidly, but in detail, the history of this particular 
claim. We will begin by stating that the act of Congress which 
settled the claim before that body and was the beginning of the 
proceedings in the courts, is chapter thirty-five of the acts passed 
at the first session of the forty-second Congress, and was approved 
by the President on the twentieth of April, eighteen hundred 
and seventy-one. We give this description with precision, because 
the act is cited only by its date, and that is wrongly given in 
the printed copies which we have seen of the opinion of the Court. 
The forty-second Congress, it will be remembered, held a short 
session (forty-eight days only) immediately on its organization, 
on the 4th of March, 1871. This act was passed at that session, 
and is printed in the course of three pages containing the private 
acts, in a very thin pamphlet, of the series which has been inter- 
rupted by the substitution of another system for publishing the 
laws, incident to the enactment of the Revised Statutes of the 
United States. 

Nicholas P. Trist, of Virginia, was chief clerk in the Depart- 
ment of State, under Mr. Buchanan as Secretary of State and 
Mr. Polk as President, when on the 13th of May, 1846, war was 
declared to exist “ by the act of the republic of Mexico; ” and 
within less than a year from that date, namely, on the 15th of 
April, 1847, while the war was still in progress and apparently 
pressed with vigor, he was sent to Mexico to negotiate a peace, 
being accredited with full powers for that purpose, under the 
title of commissioner. He applied himself so diligently to the 
duty with which he had been intrusted that the administration 
became alarmed, and recalled him by instructions (Mr. Benton 
says) dated the 6th of October but which did not reach him 
until the 16th of November, at about which date the Mexican 
’ government had appointed commissioners to treat with him. 
Mr. Trist did not comply with the instruction to return, but con- 
tinued his negotiations, and in effect concluded on the 2d of 
February in the following year the treaty known as the Treaty 
of Guadaloupe Hidalgo, substantially as it was subsequently rati- 
fied and now stands among the binding treaties of the nation. 
Mr. Trist returned to Washington in June, 1848, to encounter 
the enmity of the administration. His pay had been stopped by 
order of the President at November 16, 1847. Meanwhile, how- 
ever, he had sent home his treaty ; it had been substantially ac- 
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cepted by the administration, and had been laid before the 
Senate, by which body it was ratified with some amendments; 
and Messrs. Ambrose H. Sevier, of Arkansas, and Nathan Clif. 
ford, of Maine (then Attorney-General), had been appointed in 
March, 1848, commissioners with the rank of envoys extraor- 
dinary and ministers plenipotentiary, with full powers to con- 
clude a peace, but whose real function (as carefully explained 
subsequently by President Polk in a message to the House of 
Representatives) was to “ consummate” the treaty signed at 
Guadaloupe Hidalgo on the 2d of February, and ratified by the 
Senate, with amendments, on the 10th of March. 

It is to be presumed that these plenipotentiaries made all haste 
on their mission, but on their arrival in the city of Queretaro, on 
the 26th of May, 1848, they found ‘their work already done ; the 
Amended Treaty, which had previously passed the Mexican 
House of Deputies, was ratified in concurrence by the Mexican 
Senate at about the same hour as that of the arrival in the city 
of the United States envoys. They, however, made some explana- 
tions of the Senate amendments, which were duly entered in a 
protocol attached to the treaty. Mr. Sevier took leave of the 
Mexican government on the 6th of June; but Mr. Clifford 
remained as resident minister plenipotentiary until the autumn 
of the next year. 

For their services on the special mission Messrs. Sevier and 
Clifford were paid at the rate at that time established by law for 
ministers of the highest grade, namely, $9000 for * outfit,” and 
one quarter of that sum for return allowance, or ‘infit,”’ as it 
was sometimes expressed,! — both of these sums being paid in 
full, without reference to the length of the service. This was 
itself compensated at the rate of $9000 per annum for the time 
employed, which, it is said, was actually two months and twenty- 
nine days, but which was computed as three months for Mr. 
Sevier, and four months and ten days for Mr. Clifford. They 
accordingly had respectively about $13,500 and $14,500. Mr. 
Trist, who was longer employed, and whose friends claim that 
he really did the work, had neither “ outfit’ nor * infit,’’ but 
received, as he says in his petition, compensation for the time 
employed at the rate then paid to a chargé d’affaires, and this 


1 One of the members in the debate on this bill called it “return fit,” perhaps by 
way of pleasantry. 
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stopped at the 16th of November, 1847, seven months after his 
departure from Washington, and five months before the comple- 
tion of his work ; the sum paid being taken from the appropria- 
tion “for the contingent expenses of foreign intercourse,” 
commonly called the “secret service fund.” The compensa- 
tion at that time allowed to a chargé d affaires was at the rate 
of $4500 per annum. 

The inequality in the compensation paid to the different nego- 
tiators attracted attention at the time of Mr. Trist’s return to 
Washington in 1848 ; but he made no application at that time 
either to the Department of State or to Congress for any larger 
allowance, nor even, as we understand, for the reimbursement of 
certain incidental expenses which he had paid, amounting to 
$797.50. Mr. Sumner’s report, to which we shall presently allude, 
states in the following language Mr. Trist’s reasons for taking 
this course: ** Mr. Trist was proud and sensitive. He deter- 
mined to make no application at that time for the compensation 
he had earned, and to await the spontaneous offer of it, unless 
compelled by actual want. In pursuance of this determination, 
for more than twenty years he has worked for his daily bread, 
most of the time as the employé of a railroad company ; but now, 
having arrived at the age of threescore and ten, and by reason 
of years and infirmity being compelled to resign his situation, he 
naturally returns to this unsettled account, and asks for his 
due.” 

Thus it was that this claim for services rendered in 1847 and 
1848 was first presented to Congress as late as the 7th of 
March, 1870. It came immediately into the hands of the Senate 
Committee on Foreign Relations, of which Mr. Sumner was then 
chairman. It was favorably received ; Mr. Sumner on the 14th 
of July made a strong report in its favor, from which the para- 
graph cited above is taken. The report bears indisputable 
internal evidence that it was from Mr. Sumner’s own pen. It 
contains, as cumulative evidence in favor of the justice of Mr. 
Trist’s claim, a letter written by Mr. Benton in 1856, advising 


Mr. Trist to bring forward his claim at that time, and assuring | 


him that even in 1848 it would have received support from 
“many ” senators; and also a letter from Mr. Reverdy Johnson, 
who was likewise a senator when the treaty was negotiated, stat- 
ing that he then thought a salary as minister was due to Mr. 


— 


| 
q 


692 LOBBYING AT WASHINGTON. 


Trist, and that he had little doubt that this would have been 
allowed to him had he then requested it. These names certainly 
guve great strength to the claim. 

Mr. Sumner, who was then very powerful in the Senate, called 
up the bill on the 14th of February, 1871. His report, including 
the letters we have mentioned, was read, and, with the memorial 
of Mr. Trist in full, is spread at length on the pages of the Con- 
gressional Globe, occupying four of them in fine type. The bill 
reported by Mr. Sumner proposed to allow to Mr. Trist full com- 
pensation from April 15, 1847, to April 8, 1848, at the same rate 
which was paid to Messrs. Sevier and Clifford, deducting what 
had already been paid to him; and also to allow to him the 
amount of incidental expenses already mentioned ; with interest 
on the former sum from the date of the petition, and interest on 
the latter sum from the date of Mr. Trist’s return from Mexico, 
The bill was supported in debate by Mr. Sumner, by Mr. Cameron, 
and some others; and, although it was opposed in debate by 
Messrs. Carpenter, Conkling, and Thurman, it was forthwith 
passed by a yea and nay vote of 24 against 13. 

It now went into the House, where it was reached on the Ist 
of March in a call of the calendar when a single objection was 
enough to cause a bill to be laid aside, and the objection was 
made in this case. Only two days more remained of the session. 
On the very last day, March 8d, General Banks, chairman of 
the Committee on Foreign Affairs, moved to suspend the rules, to 
consider it out of its order and pass it, and, before he was called 
to order for discussing the merits of the bill itself on the motion 
to suspend the rules, he contrived to express a very warm opin- 
ion in its favor. By the Speaker’s count he obtained 66 to 32, 
more than two-thirds, but not a quorum; tellers showed 84 to 
34, more than two-thirds ; but a call for the yeas and nays proved 
fatal, showing 78 to 71, a majority in favor of the motion, but 
not the necessary two-thirds. 

Thus the bill failed in the forty-first Congress. But the 
forty-second Congress assembled immediately, and held a short 
session for the despatch of business. The facts of the preceding 
three weeks were of course familiar in the minds of such mem- 
bers as kept themselves informed of what was going on. The 
passage of the bill by the Senate in the then expired Congress 
of course counted for nothing ; but the unwearied Mr. Sumner, 
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although he had a few days before been displaced from his posi- 
tion at the head of the Committee on Foreign Relations, intro- 
duced precisely the same bill in the Senate of the forty-second 
Congress on the 13th of March, 1871. He reiterated his support, 
referred to the large vote obtained for the bill a month previously, 
and asked that it be immediately put upon its passage.’ There 
was some little opposition, but the bill passed without a division, 
and again went to the House. 

Up to this point the bill had contained a provision to allow 
interest to Mr. Trist from April 8, 1848, on the amount of $797.50 
appropriated for contingent expenses, and from March 7, 1870, 
on the amount of $13,762.40 appropriated for compensation. The 
House Committee on Foreign Affairs, through General Banks, 
reported amendments to strike out these allowances for interest. 
The bill was reached in its order on the Speaker's table on the 
18th of April, 1871. General Banks warmly supported it; he 
yielded a portion of his time to Mr. Willard, of Vermont, and 
Mr. Holman, of Indiana, to oppose it, and then insisted on the 
previous question. The amendments were agreed to; and the 
bill was passed by a yea and nay vote of 80 to 69. All of 
the Massachusetts members who were present (eight) were among 
those who voted for the bill. 

It was necessary that the bill should return to the Senate for 
action upon the amendments, and this short session was about 
to close. Although the amendments reduced by upwards of 
$2000 the payments to be made by the bill, it happened oddly 
enough that it encountered its most critical moment at this 
stage. Mr. Sumner spoke with vehemence and natural impa- 
tience; he prevailed; the amendments were concurred in on the 
19th of April; the bill was signed by the President and became 
a law on the next day, when, also, the session was brought to a 
close. 

Now we invite the reader to compare this detailed record with 
the dates of the two letters already printed, and to ask himself 
at which moment in the history of the bill did either of the 
‘writers of those letters render services for which $3640 would 
be an equivalent. Here was a bill, reported in regular course 
from the proper standing committee in the Senate, warmly sup- 
ported by the chairmen of the foreign committees in both Houses, 
acted upon in its regular order, and passed in spite of vigorous 
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opposition from leading members. The preparation of the orig. 
inal memorial must no doubt have been a work of some labor, 
but impossible without materials furnished by Mr. Trist himself, 
and not difficult for one possessing those materials. A word 
to Mr. Sumner may have been required (although this is doubt- 
ful, in view of his very exact attention to such things) to cause 
the bill to be introduced anew, after the failure of the House to 
act on it in the forty-first Congress ; but was a word from a page 
expected to affect the vote of such senators as Mr. Carpenter, 
Mr. Conkling, or Mr. Thurman, or such representatives as Mr, 
Holman or Mr. Willard ? 

It would be idle to deny that a certain influence upon the 
proceedings of Congress may be, and probably is, exercised by 
pages or other persons in attendance, whether holding official 
positions of more or less elevated grade, or mere self-constituted 
lobbyists. This influence, we suspect, is negative rather than 
positive ; or, more exactly, it is an influence which may endanger 
or obstruct, rather than facilitate or assist, the passage of a bill. 
It is easy enough for even a page, possessed of a tolerable share 
of the impudence which characterizes many of those young gen- 
tlemen, to whisper at a critical moment in the ear of a member, 
who possesses only the average amount of information about the 
bills that come up for action, “ There is a big job in that!” and 
while so many “ big jobs” are pressed upon the attention of Con- 
gress, it is perhaps not surprising if a member, under such cir- 
cumstances as we have described, accepts the note of warning 
even from a source so unworthy and so little likely to be well 
informed. It is true that we cannot conceive of John Quincy 
Adams or Charles Sumner, for instance, taking hints from the 
pages with reference to their votes. But not every member is a 
John Quincy Adams or a Charles Sumner. One of the methods, 
therefore, necessary to crush the abuse of lobbying, rests in the 
hands of the people, who must learn to elect members who can- 
not be influenced by pages or by the lobby. 

It is a well-known trick of the lobbyist to pretend to possess 
a power which is in fact wholly imaginary, to influence the votes’ 
of some one or more members whom he names. ‘ Give me so 
much,” he says to the claimant, “and I will get for you the 
votes of A. and B. and C., — perhaps others.” He may even men- 
tion the names of members with whom he has not the slightest 
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acquaintance, and with whom he would not venture to enter 
into conversation on any subject whatever. Perhaps, however, 
he mentions those with whom he may sometimes be seen talking. 
The trick is an easy one ; because if the bill has any plausibility 
whatever, there is at least a certain chance that some one or more 
of the members whom he has named will vote for it.” If any 
of them vote for it, his engagement is to that extent redeemed. 
If some or even all of them do not, he has only to say, “ I am 
very sorry, I did my best to persuade,” even if he does not 
choose to add the lie that “the rascal promised me his vote, 
but probably they over-bribed him on the other side.” A good 
many years ago, in one of the numerous attempts for the passage 
of the French Spoliation Bill, there was a concerted movement 
among the lobbyists to assure the members who were specially 
interested in behalf of their constituents in the passage of the 
bill, that it would certainly fail unless a large sum of money 
were subscribed, but that if that were forthcoming, the passage 
of the bill would be assured. The members thus approached _ 
determined to canvass the whole House, and, by dividing the list 
of members among themselves, ascertained informally that there 
was a large majority in favor of the bill, and that its passage was 
certain in any event. In accordance with their advice, accord- 
ingly, nothing was subscribed or paid to the lobby, and the bill 
passed in due course. There is little doubt that the lobby had 
first ascertained the same fact with regard to the chances of the 
bill in the same way. 

What is most necessary, however, to prevent the abuses of 
lobbying, is the contrivance of some method for lessening the 
number of claims that come before Congress. The number is, 
in fact, so enormous, that it is out of the question to expect that 
every member can make himself acquainted with the merits of 
every separate claim. Members must seek information from 
some source, and from this necessity it will inevitably result, in 
some cases, that information from unworthy sources is accepted. 
Few persons are aware of the mass of business that is thrust 
upon Congress. At the third session of the forty-second Con- 
gress, Which lasted three months and two days, the number of 
bills introduced in the Senate was 1652; of joint resolutions, 
15: in the House, bills introduced, 4073; joint resolutions, 
203. These numbers include some that remained on the calen- 
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dars from previous sessions. The grand total was 5943. Of 
these, there were passed only 475 acts and 8 joint resolutions, 
less than ten per cent of the whole number. 

At the first session of the forty-third Congress, which lasted 
six months and twenty-three days, there were introduced or 
reported in the Senate 962 bills and 10 joint resolutions; in 
the House, 3817 bills and 118 joint resolutions; making an 
aggregate of 4907. Of these, 535 bills and 17 joint resolutions 
became laws, a little more than ten per cent of the whole num- 
ber. Those that became laws are classified as follows in the 
publication made by the congressional printer: public, 255 acts, 
16 joint resolutions ; private, 280 acts, 1 joint resolution. 

If we take these two sessions together as representing the 
term of a single Congress, it appears that the aggregate number 
of measures introduced during two sessions, lasting together 
about ten months, was 10,850, of which 1035 became laws. 
This gives a rough average of a thousand measures for consider- 
ation in a month, and a hundred perfected into laws, or about 
four for each working day. More than half of the whole num- 
ber are what are called private bills. 

It is scarcely necessary to say that of the immense number of 
bills which fail to become laws, very few are rejected by positive 
votes; they are simply not acted upon; never reached in their 
order, and not taken up out of their order. 

In point of fact, a very large proportion of the private bills 
which are introduced cannot properly be styled measures for con- 
sideration, for they are never considered, and it is never expected 
and scarcely desired that they should be. It is many years since 
the House of Representatives disembarrassed itself of the tedious- 
ness of listening to the introduction of petitions and their refer- 
ence to committees, by providing a standing rule for entering all 
petitions with the clerk, and their reference, as a matter of course, 
to the committees designated by the members presenting them. 
They are all included in the report printed formerly in the Con- 
gressional Globe, and now in the Congressional Record; but 
they are not, however, generally noticed in the reports trans- 
mitted to the newspapers by telegraph. This lack of notoriety 
does not satisfy members or their constituents, and has led to a 
practice which has grown insidiously upon Congress to such an 
extent as to demand attention. We will suppose a member A. 
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receives @ petition from his constituent X., asking for a pension, 
or perhaps for an increase of the pension he already receives. X. 
no doubt served in the war, is a good fellow, and A. would be 
glad to oblige him. At any rate A. desires to have the reputa- 
tion of doing his best in behalf of the worthy soldier. Now the 
grauting of pensions is regulated in the first place by standing 
laws of exceeding liberality ; and it is a matter which obviously 
should be regulated by uniform laws, for there should be no in- 
vidious distinctions among those having the same claims. Never- 
theless, a great.many special pension acts are passed, because a 
great many cases occur which are found to be exceptional in- 
stances. Even these exceptional instances are classified by cer- 
tain rules which the committees have fixed, to which they find it 
absolutely necessary to adhere, and from which it is idle for mem- 
bers to attempt to swerve the committee; nor is it worth while 
to attempt to persuade the House to act against the report of 
the committee. We will suppose that our member A. sees at a 
glance that the petition of X. presents an impossible case. Does 
he sit down and write him a letter to say this in the kindest 
terms he can contrive? By no means. He prepares a * bill” 
granting the pension as asked for. This gives him literally no 
trouble except to write the name in lieu of another on one of 
many thousands of similar bills already introduced and printed, 
which are lying under his desk. He rises, asks and obtains leave 
to introduce his bill, which is forthwith * read twice,”’ as a matter 
of course, and probably is referred to a committee of the whole. 
The bill is never heard of again in Congress, although it is 
printed and adds one more to the bulky file. We say it is never 
heard of in Congress ; but its title, with the name of the member 
introducing it, gets into the newspapers, and as soon as the printed 
copies are ready, the member can easily inclose a dozen copies to 
the constituent (one copy is found sufficient since the franking 
privilege has been abolished), with a letter : — 


“My pear Frienp, — You see I lost no time in acting upon the mat- 
ter of your petition. I at once asked leave to introduce a bill in your 
favor ; no objection was made from any part of the House, and the bill at 
once received two of the three readings which are required by the rules. 
When it next comes up, it will be read a third time as a matter of course, 
and it will only be necessary to take a vote on the passage of the bill. I 
inclose a copy, that you may see whether it is satisfactory in all respects ; 
you may also like to show it to your friends.” 


® 
4 
| 
q 
4 
ig 
q 
‘a 
q 
q 
q 
q 
“4 
if 
a 
q 
a 
q 
| 


698 LOBBYING AT WASHINGTON. * 


Perhaps the member adds the same advice which Mr. Child 
gives, about writing to one’s friends, and that even a page may 
gain a vote; and leaves the constituent to enjoy the luxury of 
hope until news come that Congress has adjourned, and later he 
learns that among the mass of * unfinished business” was the bill 
to grant his petition. It is not necessary that such a letter as we 
have imagined should be actually written; the mere sending of 
a printed copy of the bill tells the greater part of the story, and 
the constituent will easily guess the rest. 

The establishment of the Court of Claims has had but a slight 
effect in reducing the number of private claims pressing upon the 
attention of Congress. Indeed, if we take absolute figures, it 
has had no effect, as the growth of the country alone would in 
any case have caused an increase’ large enough to absorb the 
gain arising from the establishment of the court, in the numerous 
classes of claims which cannot possibly be made subject to the 
jurisdiction of any similar tribunal. But the War of the Rebel- 
lion has given rise to several distinct fields of private claims, each 
of enormous extent. The bill for the relief of Mr. Trist came, as 
we have seen, from the Committee on Foreign Relations. That 
committee, and nearly every other standing committee, will have 
occasion, under the existing order of things, to report some pri- 
vate bills of a similar character. But the material they furnish 
for the consideration of Congress bears but a very small propor- 
tion to that poured out by several of the standing committees 
established for the special purpose. In the House of Represen- 
tatives there are separate standing committees on claims, on 
war claims, on private land claims, on revolutionary pensions 
and the war of 1812, not to mention the committee on patents, 
and several others whose business is analogous. Some of the 
reports of the Court of Claims require the action of Congress, as 
do also, we believe, all of those of the Commission on Claims in 
the Southern States. 

It would appear to be absolutely necessary that some means 
should be found to relieve Congress from the great mass of this 
business, in order that the residue may receive proper attention. 
This could be effected in some degree by the passage of standing 
laws which should cover considerable classes of cases, together 
with the establishment of rules, by which, if adhered to, Congress 
would refuse to enter upon the consideration of special cases not 
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coming within the purview of the standing laws. The right of 
petition, of course, could not be abridged ; but the right to petition 
by no means implies the right to a favorable answer. In point 
of fact, for a humble claimant, who has not means to go himself 
to Washington and reside there the whole period of a session, or 
perhaps several sessions, there is generally no means of obtaining 
relief from government in the case of any ordinary claim, how- 
ever honest, unless perhaps it presents some exceptional features 
of a character to command sympathy. It is by no means certain 
that it would not be the greater kindness on the whole to say to 
everybody what is the truth, that the pressure of the public busi- 
ness is too heavy to allow exceptional cases to be investigated ; 
and that, after making provision by standing laws for large classes 
of cases, claimants whose cases fall outside of the general provi- 
sions must accept the negative result, which, under the existing 
order of things, a large number are forced to accept without mak- 
ing an effort for relief ; and which others are forced to accept by 
the failure of their bills, even when they wear out their patience 
in the best efforts to obtain their passage. Nothing of this sort, 
however, is likely to be tolerated. 

Among the measures, however, which we think might command 
the public approval would be the adoption of some sort of a stat- 
ute of limitations to prevent the forcing of stale claims upon the 
government, and also the establishment of rules to prevent the 
renewal of claims already once, or perhaps it would be better to 
say twice, decided adversely. No doubt, strong theoretical objec- 
tions may be alleged against such measures ; but we think they 
would be justified by the absolute necessity of reducing the bulk 
of this sort of business, in order to make it possible to attend to 
any of it properly. 

Another measure which might be adopted would be to increase 
the power and responsibility of the executive departments with 
reference to private claims. This claim of Mr. Trist, for instance, 
would appear to be one quite within the scope of the Department 
of State ; and it would be a natural and regular order of proceed- 
ings, if a standing law required such claims to be presented to 
the department, with power in the department to adjust them. 
Under the existing order of things, it is impossible to tell when a 
claim comes before Congress, whether that tribunal is approached 
in the way of appeal from an adverse decision of the department, 
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or whether it may not, on the other hand, be such as the depart- 
ment would allow but for want of an appropriation, or some other 
technical reason. It is in this feature, we suspect, that the prae- 
tice of the British government differs most widely from ours, 
Although the constantly growing magnitude of the private busi- 
ness pressed upon the attention of Parliament has for many years 
attracted attention, and has given rise to much discussion as to 
the best means of avoiding it, it is certain that that body is bur- 
dened with no such mass as encumbers Congress. Although Par- 
liament legislates for the local business of three kingdoms, having 
with regard to them the function discharged in this country by 
the state legislatures, the number of private bills passed at one 
session did not for a long series of years exceed two hundred, and,. 
exception made of railroad bills, never, we think, exceeds one hun- 
dred, or one hundred and fifty. The fees paid to parliamentary 
lawyers for their services with reference to bills of this sort are 
known to be enormous, although such services are confined to the 
preparation of papers and appearance before committees. Mr. 
Smiles, in his Life of Stephenson, speaks of a case during the 
first railway excitement, when for an utterly impracticable 
line, which never got so far as the House, the solicitor’s bill 
amounted to £82,000 sterling ; and the story is familiar of the 
parliamentary lawyer who, being retained to appear before a num- 
ber of different committees at the same hour of the same day, 
having received a number of guineas for each attendance, was 
found by a friend reposing under a tree in the park, in order, as 
he said, that he might do equal justice to all his clients. 

Private bills in the British parliament are classified under six 
heads, as follows: (1) agriculture; (2) companies; (3) im- 
provements in towns, &c.; (4) internal communication, which 
includes roads and railways ; (5) navigation, that is, harbors, piers, 
and docks; (6) private regulation. This last subdivision would 
comprise nearly all of the bills which are known as private bills — 
on the calendars of the two Houses of Congress, and the number 
is very small, varying from seven or eight in a session to forty or 
fifty. These, moreover, mostly relate to arrangements for the 
mortgage or settlement of private estates; and we can find 
among them scarcely a single ohne which bears any resemblance 
to the bills for claims which are so embarrassing to Congress. 

It would seem that in Great Britain any person having a claim 
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of the nature of Mr. Trist’s would present it to the Secretary of 
State for Foreign Affairs. If admitted by that authority, it would 
be paid at once, unless the amount exceeded the means already at 
the disposal of the department for such payments, or unless for 
some other reason the head of the department preferred to lay it 
before Parliament. In this case he would include it in his esti- | 
mates, and it would form a clause in the appropriation bill, to be 
considered by the House of Commons in committee of supply, 
where it would be open to debate and amendment to reduce the 
sum. Such amendments are often noticed in the reports, but 
they seldom succeed, as the administration generally ensures the 
presence of a majority of its friends on supply nights, on purpose 
to prevent defeat on questions of the kind. It is perhaps worthy 
of note that the practice under the British constitution in this 
respect, namely, the including such special grants with the regu- 
lar appropriations, is precisely that which in this country is con- 
sidered mischievous, and is, in fact, expressly prohibited by the 
rules of the House of Representatives. 

The opinion of the Supreme Court of the United States sus- 
taining the appeal of Mr. Trist’s executor affords an admirable 
basis on which to build an improved system for dealing with 
private claims in Congress. Poor old Mr. Trist, whose pride led 
him to abstain for nearly a quarter of a century from claiming what 
he conceived to be his due, passed away from earth without 
fully enjoying the relief which Congress tardily accorded to him. 
But if in another world he is conscious of what is passing in this, 
we may well suppose that he finds in the opinion of the Court a 
gratification which may be regarded as a fall equivalent for the 
chagrin he may have suffered in the matter during his lifetime ; 
and hereafter he is likely to be regarded by his countrymen less 
as “ the negotiator of the Treaty of Guadaloupe Hidalgo,” than as 
the man who successfully withstood an assault from the lobby, 
and who led the Supreme Court of the United States to pro- 
nounce the opinion which crushed for ever a disgraceful practice. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR FEBRU- 
ARY, MARCH, AND APRIL, 1875. 


ABANDONMENT. — See FREIGHT. 
Action. — See Estrorret.; Inguncrtion, 2. 
ADMINISTRATION. — See ExecuTORS ADMINISTRATORS. 


ADVANCEMENT. 

Bequest in trust for L. for life, and after his death as he should by will appoint, 
and in default of appointment to L.’s children. The testator empowered his 
trustees at any time during L.’s life to apply a moiety of the trust fund “in or 
towards the preferment or advancement of L. or otherwise for his benefit, in such 
manner as the trustees should in their discretion think fit.” Held, that the trus- 
tees might apply half the trust fund in payment of debts incurred by L. which 
absorbed nearly the whole of his income, and which L. could not pay from his 
own resources. — Lowther v. Bentinck, L. R. 19 Eq. 166. 


— See Principat anp AGENT. 
AGREEMENT.—Sece VENDOR AND PURCHASER. 
Ampicuitry. — See Legacy, 2. 


ANNUITY. 

An annuity was charged upon land with power of distress and entry ; but the 
quarterly payments of the annuity fell due about three weeks after rent day. 
Held, that the annuitant must wait for payment until the rent day, and that no 
portion of the prior rent was to be kept in hand for the purpose of paying the 
annuity. — Hasluck v. Pedley, L. R. 19 Eq. 271. 


APPLICATION OF Securities. — See Bankruptcy, 4. 
AssEnT. — See LeGacy, 4. 
ASSIGNMENT. — See Bonp; Cueck, 1. 
BartMent. — See NEGLIGENCE, 3. 


Bank. 


The directors of a bank passed resolutions to increase the capital by the issue 
of 20,000 new shares of £50 each, to be allotted to the proprietors of the bank 
in the proportion of one new for every old share; £25 premium and £5 call to 
be paid on each new share. Shares not taken by proprietors were to be disposed 
of at £30 premium. The directors agreed to deliver all the untaken shares to 
S. Finding that he could not dispose of all the shares so allotted him, S. applied 
to the defendants, who were four directors of the bank, to relieve him; and ac- 
cordingly they took a large number of S.’s shares, and afterwards disposed of 
them at a profit. Held, that the defendants must account to the bank for the 
profits they had so received. — Parker v. McKenna, L. R. 10 Ch. 96. 
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Bankruptcy. 

1. J. executed a bill of sale to H. to secure repayment of a sum composed 
of one amount due other parties upon two bills of sale, which amount H. paid 
off, and of an advance made to J. by H. At the time of the bill of sale to H., 
he was aware that J. had committed an act of bankruptcy, upon which J. was 
subsequently adjudged bankrupt. eld, that the bill of sale to H. was valid 
against the trustee in bankruptcy to the extent of the two bills of sale which H. 
had paid off. — Ex parte Harris. In re James, L. R. 19 Eq. 253. 

2. Ata creditors’ meeting in liquidation proceedings the solicitor of a ecred- 
itor asked the debtor whether a certain letter was in his handwriting, and the 
debtor replied that it was not. The solicitor then asked the debtor whether the 
letter was written by his authority ; and the debtor’s solicitor thereupon asked to 
see the letter, but this was refused. The debtor's solicitor then advised him not 
to answer the question; and the examination proceeded no further. Resolutions 
accepting a composition were passed. eld, that the debtor's refusal to answer 
said question did not render said resolutions invalid. — Ex parte Mackenzie. In 
re Helliwell, L. R. 10 Ch. 88. 

3. The proprietor of a phosphate mine who gets the phosphate out of the 
ground, makes it marketable and sells it, is not a trader under the English Bank- 
rupt Act. — Ex parte Schomberg, 1. R. 10 Ch. 172. 

4. The drawer, acceptor, and indorser of a bill of exchange became insolv- 
ent, and the holder realized a portion of the bill from certain securities. Before 
the holder had realized his security, he proved for the full amount of the bill 
against the indorser, who was in liquidation, and received a dividend. Hel, 
that the proof must be reduced by the amount the holder received from the secu- 
rity, and that any excess of dividend must be repaid to the liquidator. — Jn re 
Barned’s Banking Co. Ex parte Joint Stock Discount Co., L. R. 10 Ch. 198; 
s.c. L. R. 19 Eq. 1; 9 Am. Law Rev. 470. 

5. The discharge in bankruptcy of the acceptor of a bill of exchange does not 
discharge the liability of the drawer to the holder; otherwise if the holder agrees 
to accept a composition from the acceptor. — Ex parte Jacobs, L. R. 10 Ch. 211. 

See Bitz Equity, 2; Recetver. 


Bequest. — See ADVANCEMENT; LeGacy; Vesrep INTEREsT. 


Brix Equiry. 

1. An administratrix, who had exercised the option of becoming a part- 
ner in respect of the intestate’s share, in a partnership business in which he 
was partner, assigned her share to trustees in trust to pay the intestate’s debts, 
and then in trust for her. She subsequently assigned her interest in said share 
to trustees upon certain trusts. The next of kin, who were also coheiresses of 
the intestate, and interested under his marriage settlement, filed a bill against 
the administratrix, her assignees in trust, and the trustees of the marriage settle- 
ment, praying administration of the real and personal estate of the intestate. 
The assignees in trust demurred for multifariousness. Held, that, as the various 
rights and interests of the plaintiffs could be most conveniently ascertained in 
one suit, the demurrer must be overruled. — Coates v. Legard, L. R. 19 Eq. 56. 

2. A bankrupt should not be joined as defendant in a bill in equity brought 
by his trustee in bankruptcy, charging that the bankrupt has conveyed away his 
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property so as to defeat creditors. A party to a fraud may be made a defendant 
in a bill in equity for the purpose of obtaining discovery when he is an agent 
(under which term is included the ease of his being an attorney or solicitor) or 
an arbitrator. — See Weise v. Wardle, L. R. 19 Eq. 171. 


Birt or Lapina. —See 
Bit or Sarre. — See Bankrurrcy, 1. 


Brits anp Nores.— See Bankruptcy, 4, 5; Cueck, 1; Fraups, Statute 
or, 2; SALE. 


Bonp. 


A company issued a bond to A., who assigned it to B., who gave the company 
notice of the assignment, and the company accepted the notice. J/eld, that the 
company had precluded itself from setting up against B. equities between itself 
and A. — In re Hercules Insurance Co. Brunton’s Claim, L. R. 19 Eq. 302. 


Broker. 

The owner of freehold property gave a real estate agent written instructions, 
requesting him to procure a purchaser for the property which he described, and 
stating the price. /eld, that the agent had no authority to enter into a contract 
for the sale of the property. — Hamer v. Sharp, L. R. 19 Eq. 108. 


BurpeEN oF Proor.—See SEAWORTHINESS. 
Caius. — See Trust, 1. 
Canco. — See Insurance, 1. 
Carrier. — See Damaces, 1, 5. 
CuartTer-Party. — See Insurance, 2. 


CnHeEcK. 


1. A check is not an assignment of money in the hands of a banker: it is a 
bill of exchange payable at a banker’s.— Hopkinson v. Forster, L. R. 19 
Eq. 74.° 

: 2. The prisoner was indicted for obtaining goods under false pretences, that 
he had £5 in a certain bank, that he had authority to draw a check on the bank 
for that sum, and that a check which he had given was a good and valid order 
for the payment of said sum; by means of which pretences he obtained certain 
goods, The prisoner had opened an account with a bank, and had drawn out 
all his deposit but 5s. THe went to the prosecutors and took said goods, saying 
that he wished to pay ready money for them, and gave a check for £5 on said 
bank. The prisoner knew the check would not be paid, and he did not intend 
to meet it when he gave it. Held, that there was evidence that the prisoner 
falsely pretended that the check was a good and valid order for the payment of 
£5. It seems, that there was evidence that the prisoner falsely pretended that he 
had authority to draw said check, but that there was no evidence that he pre- 
tended that he had £5 in the bank. — Queen v. Hazelton, L. R. 2 C. C. 184. 


COLLISION. 


The steamship A., towing the disabled steamship B., which belonged to the 
owners of the A., ran into a sailing-vessel, and injured her so that she foundered. 
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Before the sailing-vessel sunk, the B. ranged up and slightly injured her. The 
A. was to blame for the collision. J/eld, that the B. was not also to blame, as 
she was not, in intendment of law, one vessel with the A. — Union Steamship Co. 
v. Owners of the Aracan. The American, and The Syria, L. R. 6 P. C. 127; 
s.c. L. R. 4 Ad. & Ec. 226; 9 Am. Law Rev. 473. 


Common Carnitr. — See DamaGes, 1, 3. 

ConsEQUENTIAL DamMaGes.—See DamaGes. 
Construction. — See ADVANCEMENT; INsuraNCE, 1; LeGacy; Resipvur; 
Sate; 1. 


Contract. 

Certain trucks in the possession of the plaintiffs were claimed by the K. P. 
Company and the defendant. The defendant demanded the trucks, and the 
plaintiffs wrote to the defendant asking for an indemnity if they gave them up. 
The defendant replied giving no answer as to the indemnity, and demanding the 
trucks forthwith. The plaintiffs then sent them to the defendant. The K. P. 
Company brought trover against the plaintiffs, and recovered. /eld, that there 
was evidence of an implied promise by the defendant to indemnify the plaintiffs. 
— Dugdale v. Lovering, L. R. 10 C. P. 196. 

See DamaGes, 3; Fraups, Statute or, 3; Freigur; Insurance, 1; 
License; NeGuicence, 3; Notice to Treat; PLeapinG; Sate; 
anp Purcuaser; INTEREST. 


ContripuTtion. — See Assets. 


CONVERSION. 


1. In an administration suit wherein partition was asked, a sale was ordered. 
After the decree, but before the sale, one of the parties entitled to a share of the 
real estate died. Held, that the real estate had been converted into personal, 
and passed to the personal representatives of said deceased beneficiary. — Arnold 
v. Dixon, 19 Eq. 113. 

2. A., B., and C. were tenants in common of land. C. became of unsound 
mind, but was not found so by inquisition. A. and B. leased a portion of the 
land, and sold another portion, with covenants that C. should convey her share, 
and for quiet enjoyment; and with a proviso that they would stand possessed of 
one-fourth of the rent and purchase-money in trust forC. B. became of unsound 
mind, and A. leased and conveyed other portions of said land on like terms with 
the above. C. diced, and afterward B. died. The leases and sales were sub- 
sequently confirmed under the Lunacy Regulation Act. Held, that the proceeds 
of the lease and sale effected after B. became of unsound mind were real estate 
as between B.’s real and personal representatives, and that the proceeds of the 
sale and lease in which B. concurred were, so far as B. and C.’s shares were 
concerned, personalty, — Jn re Mary Smith, L. R. 10 Ch, 79. 


Copyricut. 

The plaintiffs purchased the copyright in ‘* Beeton’s Annual,” and Becton 
agreed to give his whole time to the plaintiffs’ bookselling business, and not to 
engage in any other enterprise without their consent, and the plaintiffs were to 
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have the use of Beeton’s name for present or future publications, and Beeton 
was not to use his name in any publication without the plaintiffs’ consent. 
Beeton was restrained from advertising a notice that he had no connection with 
the annual published by the plaintiffs, and called ‘* Beeton’s Annual,” and that 
he had devised his usual annual for the coming season, to be issued by a firm 
other than the plaintiffs. — Ward v. Beeton, L. R. 19 Eq. 207. 


Corporation. — See Banx. 


Costs. 


The costs of a suit for administration of the trusts of the testator’s will, 
which concerned real and personal estate, must be borne first by the residuary 
personal estate; and the specifically bequeathed personalty and realty and the 
residuary devised realty must contribute rateably to make up the deficiency, — 
Jackson vy. Pease, L. R. 19 Eq. 96. 

See DamaGes, 1. 


Criminat Intent. — See.FasricaTinG VOTEs. 


DaMaGEs. 


1. H. employed the plaintiffs, common carriers, to carry his pictures. The 
plaintiffs employed the defendants to carry them part of the way. The pictures 
were damaged by the defendants’ negligence, and H. sued the plaintiffs and re- 
covered damages with costs. The defendants refused to defend the above action. 
Held, that the plaintiffs were entitled to recover the amount of damages which 
H. had recovered of them, but not the costs they had paid H. — Baxendale v. 
London, Chatham, & Dover Railway Co., L. R. 10 Ex. (Ex. Ch.) 35. 

2. A passenger on a railway was injured by an accident, and died in conse- 
quence. His executrix brought an action for expenses of medical attendance, 
and the loss occasioned to his estate from his being unable to attend to his 
business previous to his death. Held, that the executrix was entitled to recover 
fur expenses and loss to business. — Bradshaw v. Lancashire & Yorkshire Rail- 
way Co., L. R. 10 C. P. 189. 

3. The plaintiff took tickets for himself, his wife, and two children aged re- 
spectively five and seven years, to go by the midnight train on the defendants’ rail- 
way from A. to B. The train did not go to B., and the plaintiff and his family were 
obliged to get out at C. and walk to B., a distance of five miles. It was a wet 
night, and the plaintiff's wife caught cold and was unable to assist her husband 
in his business for some time in consequence, and expenses were incurred for 
medical attendance. The jury found a verdict of £8 damages for the plaintiff's 
inconvenience in being obliged to walk home, and £20 in respect of the wife’s 
illness and its consequence. eld, that the verdict for the £8 must stand; but 
the damages compensated by the £20 were too remote, and that the verdict 
must be reduced by this sum. Cockpurn, C. J.: ‘I think that the nearest 
approach to any thing like a fixed rule is this: that to entitle a person to dam- 
ages by reason of a breach of contract, the injury for which compensation is 
asked should be one that may be fairly taken to have been contemplated by the 
parties as the possible result of the breach of contract.” — Hobbs vy. London & 
Southwestern Railway Co., L. R. 10 Q. B. 111. 

See NEGLIGENCE, 1; Pivot. 
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Decree. — See ConveERSION. 
Demurrer. — See Equiry, 1. 


Devise. — See ADVANCEMENT; ConstrucTION; LeGacy; Resipve; VesTep 
INTEREST. 


Director. — See Bank. 
DisaFFIRMANCE. — See PLEADING. 
Divorce. — See SETTLEMENT, 2. 


Documents, Propuction or. 

Petition for winding up the Emma Mining Company. The secretary filed 
an affidavit denying the allegations in the petition; and he was cross-examined 
upon the affidavit, and served with a notice to produce the books of the company, 
which he refused to do. Held, that the petitioner was entitled to the production 
of the books for the purpose of testing the secretary's memory. — Jn re Emma 
Silver Mining Co., L. R. 10 Ch. 194. 


DomiciLe. — See SETTLEMENT, 2. 


EASEMENT. 

A stream was divided immemorially, but by artificial means, into two branches 
at E., one branch flowing on into the river Irwell, and the second branch to a 
farm, where it supplied a trough, the overflow percolating by no defined course 
into said river. In 1847, W., who owned said farm and thence to the Irwell, 
collected said overflow and carried it by a drain to a mill on the banks of the 
Trwell. In 1865, W. purchased the land through which said second branch 
flowed from E. to said farm. In 1867, W. sold said mill with all water rights to 
the plaintiff. eld, that the plaintiff could maintain an action against a riparian 
owner above E. for obstructing the flow of the water. — Holker v. Porritt, L. R. 
10 Ex. 59; s. c. 8 Ex. 107; 7 Am. Law Rev. 684. 


Erection. — See Insurance, 1. 


Eminent Domain. 

In August, 1864, the plaintiffs were served by a railway company with notice 
to treat. In November, 1864, the company entered into possession of the plain- 
tiffs’ land. On the 20th of August, 1869, the verdict of a jury assessed the 
plaintiffs’ compensation at £2000. Held, that the company must pay the plain- 
tiffs interest on said £2000 from November, 1864, when the company took pos- 
session. — Rhys v. Dare Valley Railway Co., L. R. 19 Eq. 93. 

See Notice To Treat. 


Equity. — See Bit Equity ; Bonn; Fravups, Statute or, 1; Lier; 
Notice to Treat. 


Estoprpet. 


Declaration by indorsee of a bill of exchange against the acceptor. Plea by 
way of estoppel, setting out the proceedings in a former action by the plaintiff, 
wherein the defendant had pleaded a composition deed to which the plaintiff was 
a party, whereby the defendant was to be discharged from his debts, including 
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said bill, on payment of a composition in two instalments, in default of payment 
the deed to be void; the plaintiff had replied non-payment of the first instal- 
ment, and the defendant had rejoined a mistake in non-payment on the proper 
day, and a subsequent tender; whereupon the plaintiff confessed the plea and 
paid costs. To this plea the plaintiff replied that another instalment had become 
payable, and that the defendant had made default whereby the composition deed 
became void. Demurrer. eld, that the replication was good. — /all v. Levy, 
L. R. 10 C. P. 154. 


Eviwencre. — See Bankrurtcy, 2; Cueck, 2; Documents, Propucrion or; 
MarriaGe; 2; SEAWORTHINEsS. 


Execurors AND ADMINISTRATORS. 


1. An administrator of C. obtained judgment in Calcutta against N., who 
subsequently died in England. eld, that the administrator was entitled to re- 
ceive payment of his claim without taking out administration to C, in England. - 
sis re Macnichol, L. R. 19 Eq. 81. 

A testator appointed his partner and another person his executors. It 
was “held that the partner executor had a right to retain in his hands a sum of 
money in satisfaction of a balance due from the testator to the firm, although 
the amount of such balance had not been determined, and the partnership ac- 
counts had not been taken. — Jn re Morris’s Estate. Morris v. Morris, L. R. 
10 Ch. 68. 

3. A testator was a partner in a firm under an agreement whereby on the 
death of a partner his share was to be determined and taken from the firm in 
two years. The testator’s will directed that his personal estate should be sold 
and divided among his children on their arriving at the age of twenty-five; and 
he appointed three executors, of whom one was his partner. The testator’s 
share was not withdrawn after his death, but interest was allowed upon it. All 
the legatees to whom such share belonged acquiesced in this arrangement, except 
the plaintiff, who filed a bill demanding an account and a share in the profits 
which had arisen from the employment of said share in the business. Held, that 
the bill must be dismissed. — Vyse v. Foster, L. R. 7 H. L. 318; s.c. L. R. 8 
Ch. 308; 7 Am. Law Rev. 677. 

See Costs; Lucacy, 4; PARTNERSHIP. 


| 


FasricaTinG Vores. 
‘‘ Fabricating” a vote means an act done with criminal intention, mens rea. 
— Aberdare Local Board v. Hammett, L. R. 10 Q. B. 162. 
Fatset Pretrences. — See Cueck, 2. 
Foreign Law. —See SETTLEMENT, 2. 
Fraup. —See Butt 1x Equiry, 2; Preaprna. 


Fravups, STaTUTE OF. 

1. C. promised the plaintiff to give her a leasehold house for use as a lodging- 
house during her life if she would pay ground rent and taxes; and on the faith 
of C.’s promise the plaintiff gave up entering into business and entered into pos- 
session of the house, where she supported herself by letting lodgings. C. died, 
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and her sole legatee and executor brought ejectment against the plaintiff, who 
thereupon filed a bill in equity to restrain the action and for a declaration that 
she was entitled to the house for her life. Held, that the Statute of Frauds was 
not a bar to the bill; and the declaration and injunction prayed were granted. 
— Coles v. Pilkington, L. R. 19 Eq. 174. 

2. A. requested B. to join in a promissory note with C., and promised to in- 
demnify B. if he would do so. Held, that A.’s promise was not within the Statute 
of Frauds; and that B., who became A.’s executor, was entitled to retain the 
amount he had been obliged to pay on said note. —Wildes vy. Dudlow, L. R. 19 

. 198. 

” The defendant's son H. ordered verbally three cases of leather cloth of 
the plaintiffs in London. H. was then informed that Rotterdam was blockaded, 
and the plaintiffs asked how the cloth was to be sent. II. directed them to send 
it through G. at Ostend. Before the order could be executed Rotterdam was 
open, and G. had ceased to receive goods to forward to Rotterdam. The plain- 
tiffs thereupon forwarded the cloth by the customary route to Rotterdam, and 
wrote the defendant a letter enclosing an invoice and stating the above facts. A 
few days later the ship containing the cloth was stranded, and the cloth spoiled. 
About four months later the plaintiffs wrote another letter, requesting payment 
of a balance, including therein the value of the cloth. The defendant replied, 
“In looking over your statement I find that you have charged me for the goods 
which have been entirely lost by the sunk ship, being sent via Rotterdam. You 
state in your letter that H. instructed you to send the goods through G. via 
Ostend; but, on account of G.’s having given up the Ostend route, you sent, 
without any instruction, the goods via Rotterdam. ... I learn that G. would 
not have refused the goods. . . . I expected you would have informed H. of 
it, and asked him how you were to send it in that case.” During said four months 
the defendant had given further orders, which were executed by the plaintiffs, and 
the goods sent via Rotterdam. The jury found that the defendant had assented 
to the change of route from Ostend to Rotterdam before the loss of the cloth. 
Held, that said letters contained a sufficient memorandum in writing to satisfy 
the Statute of Frauds. — Leather Cloth Co. v. Hieronimus, L. R. 10 Q. B. 140. 
See Venpor anp Purcuaser. 


FREIGHT. 

The Kathleen, without fault of her own, was run into and abandoned; and 
she was afterwards brought into an intermediate port by salvors. At the request 
of its owners, the cargo was sold reserving all questions of freight. Before the 
sale the ship-owners offered to carry the cargo to its place of destination. The 
ship-owners requested payment of full freight from the proceeds of the cargo after 
payment of salvage. J/eld, that by the abandonment the contract between the 
ship-owners and the shippers was determined, and that the ship-owners were not 
entitled to freight. — The Kathleen, L. R. 4 Ad. & Ec. 269. 

See Insurance, 2. 


Girt. — See Trust, DECLARATION OF. 
Hicuway. — See License. 
Imptiep Contract. —See ConTRACcT. 
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Inpemnity. — See Contract. 
InpictmeNT. — See Cueck, 2. 


INJUNCTION. 


1. An injunction was granted to restrain proceedings by the heir-at-law and 
next of kin for obtaining administration and opposing probate to a draft will, the 
dispositions in which the defendants had by deed confirmed, -—Wilcocks v. Carter, 
L. R. 19 Eq. 327. 

2. The plaintiff brought a bill against her copartners, alleging that they had 
formed a scheme for transferring the business so as to injure the plaintiff; and 
praying for a sale and accounts, &c. Shortly afterward the plaintiff obtained a 
summons from a police court against the same parties for conspiring to defraud 
her of her just share in the partnership business. Motion to dismiss proceedings 
on the summons refused. — Saull v. Browne, L. R. 10 Ch. 64. 

See Coprricut; Liset; Mine. 


Inspection. — See Patent, 1. 
INsURABLE INTEREST. — See INSURANCE, 1. 


INSURANCE. 


1. The plaintiff contracted for the purchase of rice from A. in the following 
terms: ‘* Feb. 2, 1871. Bought for account of (the plaintiff), of A., the cargo of 
Rangoon rice per Sunbeam, 707 tons register, at 9s. 14d. per cwt., cost and freight, 
expected to be March shipment; but contract to be void should vessel not 
arrive at Rangoon before April, 1871. Payment by sellers’ draft on purchasers 
at six months’ sight, with documents attached.” The Sunbeam was chartered by 
the sellers’ agents. On Feb. 3, 1871, the plaintiff effected insurance with the 
defendants ‘* at and from Rangoon to any port, &c., by the Sunbeam, warranted 
to sail from Rangoon on or before the 1st of April, on rice, as interest may ap- 
pear: amount of invoice to be deemed value: average payable on every 500 
bags: the said merchandises, &c., are and shall be valued at £5500, part of 
£6000.” On the 30th March there were 8878 bags of rice on board, and 400 
more in lighters alongside would have completed the cargo; but the ship sunk 
at her anchors, and was totally lost with her cargo on this day. After the loss 
of ship and eargo, and in order to enable the plaintiff to claim on his policy, the 
captain signed bills of lading for the cargo which had been shipped; and A., the 
seller, drew bills of exchange for the price of such cargo, which were accepted 
and met by the plaintiff. The bills of lading were indorsed to the plaintiff. All 
this was made known to the defendants when the claim was made for insurance. 
Held, that the plaintiff had the option of electing to treat said quantity of rice on 
the Sunbeam asa cargo; and that after the loss he had the same option as before ; 
and that having so elected, the property in the rice passed to him from the 
moment it was put on board, and the rice was at his risk. Also that the plaintiff 
had an insurable interest in the rice even if the property did not pass, because 
he had an existing contract with regard to it from the time of its being on board, 
by virtue of which he had an expectancy of advantage depending on the safe 
arrival of the rice. Also, that the policy was a valued policy, the valuation being 
the amount of the proper invoice, according to contract between the plaintiff 
and A. — Anderson v. Rice, L. R. 10 C. P. 58. 
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2. On the 22d November, 1871, the plaintiff entered into a charter-party 
with R., by which the vessel was to proceed from Liverpool to Newport, and 
there ship a cargo of iron rails for San Francisco, ordinary perils excepted, &c. 
On the 9th December, the plaintiff effected insurance with the defendants ** on 
chartered freight valued at £2900, at and from Liverpool to Newport in tow, 
while there, and thence to San Francisco,” &c. The ship sailed Jan. 2, 1872; 
and on Jan. 4 took the rocks before arriving at Newport. On Feb. 18, she was 
got into a place of safety, and was got off the rocks March 21. The time neces- 
sary for the completion of repairs extended to the end of August. Due notice 
of abandonment was given, but was not accepted. On the 16th February, 1872, 
R., without the consent of the plaintiff, chartered another vessel by which he 
forwarded the rails to San Francisco. The jury found that the time necessary 
for getting the ship off and repairing her was so long as to make it unreasonable 
for the charterers to supply the agreed cargo at the end of such time; and that 
such time was so long as to put an end, in a commercial sense, to the com- 
mercial speculation entered upon by the ship-owner and charterer. Held (by 
BraMwe i, B., Buackpurn, MeELLor, and Lusn, JJ., and AMPHLETT, B.; 
Cieassy, B., dissenting), that the charterer was absolved from his contract, 
and that there was, therefore, a loss of the chartered freight by perils of the sea. 
— Jackson v. Union Marine Insurance Co., L. R. 10 C. P. (Ex. Ch.) 125; s. c. 
L. R. 8 C. P. 572; 8 Am. Law Rev. 288. 

3. A proposal for insurance on a vessel was accepted by an insurance com- 
pany on March 11. On March 17, the plaintiffs learned that the vessel was lost, 
and the same day sent to the company for a policy in pursuance of the terms of 
said proposal. The company then for the first time asked the amount of in- 
surance, and inserted in the policy which was accepted by the plaintiffs the 
warranty, ‘‘ Hull warranted not insured for more than £2700 after the 20th 
March.” The vessel was then insured for an additional £500 in an insurance 
club, by the rules of which ships belonging to members were insured from the 
20th March one year to the 20th March the next year, ‘‘ and so on from year to 
year, unless ten days’ notice to the contrary be given;” and in the absence of 
notice the managers of the club were to renew each policy on its expiration. 
Held, that the warranty was complied with; and also that the plaintitfs were 
not bound to communicate information received after March 11th. — Liskman v. 
Northern Maritime Insurance Co., L. R. 10 C. P. (Ex. Ch.) 179; 8. c. L. R. 
8 C. P. 216; 8 Am. Law Rev. 101. 

See SEaAWoRTHINEsS. 


InTEREsT. — See EMineNT DoMAIN. 
Joint Ownersuip. — See Trust, 2. 
JUDGMENT. — See EstTopret. 
JuRIspICcTION. — See L1BEL. 
— See Leaacy, 4. 


Leeacy. 
1, A testatrix, who had money at her banker's on deposit notes which stated 
that the money was ‘ received to account for on demand,” bequeathed * all 
bonds, promissory notes, and other securities for money in my hands at the time 
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of my decease, and all moneys due thereon.” Held, that the money at the 
banker's did not pass under the bequest. — Hopkins v. Abbott, L. R. 19 Eq, 
222. 

2. Testator bequeathed an annuity to ‘‘ my housekeeper M. R., whether living 
in my service at the time of my death or not.” Some years prior to his death, 
and for a considerable period, M. R. was the testator’s housekeeper; but she 
quitted his service in 1867, and married in 1871. E. R., the sister of M. R., was, 
at the dates of the testator’s will and death, in his service as his housekeeper, 
having entered it in 1870. Held, that E. R. was entitled to the annuity. — In 
re Nunn’s Trusts, L. R. 19 Eq. 331. 

3. A testator who owned stock in the public funds, and stock and partly paid 
up shares in a railway company, bequeathed ** all such stocks in the public funds 
or shares in any railway ” of which he might die possessed. JJeld, that the rail- 
way stock passed under the bequest. — Morrice vy. Aylmer, L. R. 10 Ch. 148. 

4, The lessee of a house held upon ground rent bequeathed the rental of the 
house to his wife for life to be paid to her monthly and after her decease gave 
the house to his son R. subject to the lease, but directed that R. should have no 
power to sell the same, and that the rents should be received by, and that all 
matters appertaining to the property should be under the management of the 
testator’s executors. The testator further directed that upon the death of R. 
without issue, his share should be divided between the surviving children of M. 
The executors paid the rents to the widow during her life, and after her death to 
R. for life. R. died without issue. Held, that the assent of the executors to 
the lite estates in the rents bequeathed to the widow and R. was assent to the 
bequest in remainder, and that the legal estate in the leasehold vested in the 
executors as trustees, but that upon the death of R. without issue their trust 
ceased, and the legal estate vested in the surviving children of M. — Stevenson v. 
Mayor of Liverpool, L. R. 10 Q. B. 81. 

See ADVANCEMENT; RestpuE; VesTep INTEREST. 


Letrers. — See Fraups, Stature or, 3. 


LibeEL. 


The Court of Chancery has no jurisdiction to restrain the publication of a 
libel, even though it will injure property. — Prudential Assurance Co. v. Knott, 
L. R. 10 Ch. 142. 

LICENSE. 


A license from a highway board to a gas company to open the road to lay 
gas-pipes is not a license to commit a nuisance: and an agreement by the gas 
ce mpany to restore the road to its original condition, and pay 1s. per yard of road 
opened, is a contract upon good consideration. — Edgeware Highway Board v. 
Harrow Gas Co., L. R. 10 Q. B. 92. 


Lien. —Sce Sate; Trust, 1. 
Liquipation. — See RECEIVER. 
Lunacy. — See Conversion, 2. 


MarriaGe. 
A marriage may be established upon the preponderance of repute, although 
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there is repute against the reputed marriage as well as for it. — Lyle v. Ellwood, 
L. R. 19 Eq. 98. 
See SETTLEMENT. 


Assets. 
Specific devisees of real estate must contribute rateably with a residuary 
devisee, if the personalty is insufficient fur payment of the testator’s debts. — 
Lancefield vy. Iggulden, L. R. 10 Ch. 136. 


Master AND SERVANT. 

The owners of a mine appointed a manager of their mine, as required by stat- 
ute. From the negligence of the manager an explosion occurred, and a miner 
was killed. Held, that the manager, although appointed in pursuance of a stat- 
ute, was a fellow-servant of the miner, and that the owners were therefore not 
responsible for the miner’s death. — Howells v. Landore Steel Co., L. R. 10 
Q. B. 62. 

See NEGLIGENCE, 1; Pinot. 

Mint. — See Easement. 


MINE. 


Bill praying an injunction to restrain the working of a mine which, it was 
alleged, could not be worked without letting a river and flooding the defendant's 
mine and through that the plaintiff’s mine. Demurrer overruled. — Cromplon 
v. Lea, L. R. 19 Eq. 115. 


See MasTer anp SERVANT. 
MortcaGce. — See Bankruptcy, 1. 
Mouttirarrousness. — See 1x Equity. 


NEGLIGENCE. 

1. The plaintiff, one of the travelling inspectors of the carriage and wagon 
department on the A. railway, while travelling under a pass from the A. railway, 
was injured while the train was passing over the road of the B. railway, over 
which the A. railway had running powers. The injury was caused by the negli- 
gence of the A. railway, with, it seems, some contributory negligence on the 
part of the B. railway. Held, that the plaintiff was not entitled to recover. — 
Armstrong v. Lancashire and Yorkshire Railway Co., L. R. 10 Ex. 47. 

2. The plaintiff was travelling on the defendants’ railway in a car containing 
its full complement of passengers. On the arrival of the train at a station other 
passengers got in, notwithstanding the plaintiff's remonstrance, and to his great 
inconvenience. On the train’s arrival at another station several more passengers 
attempted to get in, but were prevented by the plaintiff and the other passen- 
gers, and the carriage door was opened by some one after the train was in mo- 
tion. A porter closed the door hastily just as the carriage was entering the tunnel, 
and the plaintiff in the struggle going on got his thumb crushed in the door. 
The jury found for the plaintiff, and found that the accident was caused by the 
presence of the three cxtra persons in the carriage, and that they were there 
through the default of the company’s servants. Held, that there was evidence to 
go tothe jury of negligence on the part of the railway company which was the 
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cause of the injury to the plaintiff. — Jackson v. Metropolitan Railway Co., L. R, 
10 C. P. 49. 

3. A cab driver obtained from a cab proprietor a cab and horse, upon the 
terms that the driver was to pay the owner 18s. per day and retain earnings 
above that sum; that the owner was to supply food for the horse; and that the 
driver was not to be under the owner's control. The horse overturned the cab, 
and injured the driver. The jury found that the horse was not reasonably fit to 
be driven in a cab; that the owner did not take reasonable precautions to supply 
a reasonably fit horse ; that the driver did not take upon himself the risk of the 
horse being reasonably fit to be driven in a cab; and that the horse and cab 
were intrusted to the driver as bailee, and not as servant. <A verdict was directed 
for the driver. Held, that as the second finding of the jury amounted to a find- 
ing of negligence, a rule for a new trial must be discharged. — Fowler v. Lock, 
L. R. 10 C. P. 90. 

See Damaces, 2; Master SERVANT. 


Notice To Treat. 

A railway company served the plaintiffs with notice to treat for a portion of 
their lands. The plaintiffs served the company with a counter notice to treat 
for the whole of their land. The company then gave the plaintiffs notice of 
their intention to apply to the Board of Trade for a surveyor to determine the 
value of the whole of the plaintiffs’ land. The plaintiffs filed a bill praying an 
injunction to restrain the company from using part of their land without taking 
the whole. The company gave the plaintiffs notice that it withdrew its notice to 
treat, and offered to pay costs; and then filed an answer to said bill, insisting on 
its right to withdraw its notice to treat. The plaintiffs amended their bill and 
prayed a declaration that the company was bound to take the whole of their land, 
Held, that the company had not contracted to take the plaintiffs’ land. — Grier- 
son v. Cheshire Lines’ Committee, L. R. 19 Eq. 83. 


Nuisance. — See License. 


PaRTNERSHIP. 


By partnership articles it was provided that upon the death of a partner his 
share should be taken by the surviving partners according to its value at the 
last stock-taking, and the amount found due paid to his executors by fourteen 
instalments, with interest until payment. A partner died, and his executors 
allowed his share to remain in the business. Six years afterward the surviving 
partners filed a liquidation petition, The executors claimed to prove for the 
value of their testator’s share. There were still unpaid some debts contracted by 
the firm when the deceased partner was a member of it. Held, that the executors 
were not entitled to prove. —In re Dixon. Ex parte Gordon, L. R. 10 Ch. 160. 

See Executors AND ADMINISTRATORS, 2, 3. 


Parties. — See in Equity, 2. 


1. Inspection of the defendants’ machinery in a patent suit will not be granted 
unless it is necessary to enable the plaintiff to make out his case. — Batley v. 
Kynock, L. R. 19 Eq. 90. 
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2. The defendants, in performance of a contract with the Secretary of State for 
War, manufactured and delivered to the secretary certain rifles which were in- 
fringements of the plaintiff's patent. /eld, that as the defendants did not man- 
ufacture the rifles as servants to the Crown, they were liable for the infringement. 
— Dixon v. London Small Arm Co., L. R. 10 Q. B. 130. 


Penis or THE Sea. —See Insurance, 2; SEAWORTHINESS. 
PersonaLty. — See CONVERSION, 2. 


Piror. 


A boat upon a vessel fell upon a pilot and injured him, in consequence of its 
having been negligently slung by the seamen who were in the defendants’ employ. 
Held, that the defendants were liable for the damage, as there is no implied con- 
tract between owners and the pilot whom they are compelled to employ that the 
pilot shall take the risk of injury from the owner's servants. — Smith v. Steele, 
L. R. 10 Q. B. 125. 


Pace. 


‘The tenant of a house together with a piece of enclosed ground adjoining 
used for cricket, foot-racing, and other games and sports, permitted betting to 
goon on said ground. Held, that said enclosed ground was a ** place” within a 
statute forbidding keeping a ‘‘ house, office, room, or other place,” for betting. 
— Haigh v. Town Council of Sheffield, L. R. 10 Q. B. 102. 


PLEADING. 

Declaration on a check. Plea, that the defendant was induced to sign by the 
fraud of the plaintiff. Issue. The jury found that the defendant had not dis- 
affirmed the contract. The defendant urged that the plaintiff should have filed 
a replication, if he relied on the defendant's having affirmed the contract. Held, 
that the defendant’s plea must be looked upon as an allegation of fraud, and that 
the defendant in consequence determined the contract; and that in such case a 
replication was unnecessary. — Dawes v. Harness, L. R. 10 C. P. 166. 

See rm Equity, 2; Estorrer. 

Possession. — See Fraups, Statute or, 1; SALE. 
Power. —See ADVANCEMENT. 
PREFERENCE. — See ADVANCEMENT. 


Principal aND AGENT. — See Broker; Master AND SERVANT; NEGLIGENCE, 
1; Recriver. 


Prosate. — See Insunction, 1. 
Propuction or Documents. —See Documents, Propuction oF. 
Promissory Nore. — See Bitts anp Nores. 
Prorerty. — See Lien. 
Raitway. —See Damaces, 2, 3; Eminent Domatn; Lecacy, 3; NEGLIGENCE; 
Notice to Treat. 
RatiFicaTion. — See Fraups, Statute or, 3. 
Reatty.— See Conversion, 2. 
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ReckIVER. 

A debtor who had mortgaged his brewery, fixtures, and stock in trade filed 
a petition for liquidation and a receiver and manager of his property and 
business. The mortgagee was ordered not to interfere with the debtor's 
assets, and the receiver and the debtor gave an undertaking to pay any damages 
the court should be of opinion that the mortgagee had sustained, and the debtor 
or receivcr ought to pay. The brewery, &c., were subsequently declared to be 
the property of the mortgagee. Held, thet the receiver was not the agent of the 
mortgagee ; and that he must pay the damages sustained by the mortgagee from 
deterioration of the property, and a fair rent for use and occupation of the fixt- 
ures and stock in trade. — Ex parte Warren. In re Joyce, L. R. 10 Ch, 222. 


Rent. — See Annuity. 
Resrpuary Girr.— See Assets. 


Resipvr. 

Bequest in the following words: ‘* I give and bequeath to my niece H., sub- 
ject to all legacies and bequests, the residue of my estate up to the end of the 
year 1855. I give and bequeath all accumulations from that date in equal shares 
to the sons of my late niece G.” If. died before the testatrix. /eld, that the 
gilt to the sons of the niece G. was a pecuniary legacy, and not a gift of residue, 
and the residuary gift to H. was liable for all debts and expenses. — Gowan v, 
Broughton, L. R. 19 Eq. 77. 


Resuttina Trust. —See Trust, 2. - 
Retainer. — See Executors anp ADMINISTRATORS, 2. 
Riparian RiGcuts. — See EaseMeEnv. 

River. —See Easement. 


SALE. 


A vendor contracted to sell to the plaintiffs twenty tons of potatoes ‘* deliver- 
able free on board” of a ship at Dunkirk, payment to be by cash against bill of 
lading. The plaintiffs made a part payment, and the potatoes were shipped in 
sacks supplied by the plaintiffs, under a bill of lading making them deliverable 
to the vendor's order. The vendor indorsed the bill of lading to the defendant, 
with instructions to present to the plaintiffs a draft for the balance of the pur- 
chase money against the bill of lading. On the arrival of the potatoes at London, 
the plaintiffs erroneously supposed the shipment to be sixteen sacks short, and 
therefore declined to accept said draft, but offered either to pay the purchase- 
money due after deducting the value of the sixteen sacks, or to wait until the 
vessel was discharged, and then, if there should prove to be a full cargo, to im- 
mediately accept said draft. The defendant insisted upon immediate acceptance 
of the draft, and, the plaintiffs not accepting, sold the potatoes forthwith. The 
plaintiffs brought trover. eld, that the right of property and possession had 
passed to the plaintiffs, and that they could maintain the action. — Ogg v. Shuter, 
L. R. 10 C. P. 159. 

See Bankruptcy, 1; Conversion; Fraups, Sratutz or, 3; INsurance, 
1; Venpor AND PurcuasEr. 
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SrAWORTHINESS. 

The sinking of a vessel in smooth water while at anchor would, if unexplained, 
be evidence from which the jury would be directed to find the vessel unseaworthy. 
But if other evidence is offered as to the condition of the ship, or the cause of 
the loss, then such sinking becomes one of several facts, all of which must be left 
to the jury, from all of which the jury may find that the vessel was seaworthy, 
and lost by a peril of the sea. — Anderson v. Morice, L. R. 10 C. P. 58+ 


SETTLEMENT. 

1. The word *‘ survivor” may be read ‘‘ other” in a clause in a settlement, 
although in other clauses it must be read ‘‘ survivor.” — In re Palmer's Settlement 
Trusts, L. R. 19 Eq. 320. ‘ 

2. An Ottoman subject domiciled in Turkey married a woman in England 
under the inducement of his promise to reside permanently in England, and a 
settlement was executed before the marriage. The husband returned to Turkey, 
and there obtained a divorce. By Turkish law a divorce deprived a wife of her 
rights under a settlement. Held, that said settlement must be governed by Eng- 
lish law; and said Turkish law was disregarded. — Colliss v. Hector, L. R. 19 
Eq. 334. 

Snares. — See Lecacy, 3; Trust, 1. 
Sure. — See ;. Freigut; Insurance, 2, 3; SEAWORTHINESS. 
Speciric Girt. — See Assets. 
Sreciric Perrormance.— See Notice To Treat. 
Statute. — See Fasricatinc Votes; Piace. 
SraTuTE or Fraups. — Sec Fraups, oF; VENDOR AND PURCHASER. 
Stocks. — See Lecacy, 3; Trust, 1. 
TENANT For Lire. —Sce Trust, 1. 
TENANT IN Common. — See Conversion, 2. 
Tow. — See 
Trover. —Sce Saez. 


Trust. 


A tenant for life under a settlement made advances to the trustees for the 
purpose of paying calls upon shares held by them. The trustees might have 
raised money to pay the calls in other ways. Held, that the tenant for life had 
a lien upon the shares for the repayment of her advances with interest thereon. 
— Todd v. Moorhouse, a. R. 19 Eq. 69. 

2. A lady transferred stock from her own name to the joint names of herself, 
her daughter, and her son-in-law. The daughter died, and afterward the mother. 
The son-in-law managed the property during the last seven years of the mother’s 
life, and paid her the whole of the income. eld, that there was no resulting 
trust for the residuary legatees of the mother's will, and that the son-in-law was 
entitled to the stock. — Batstone v. Salter, L. R. 19 Eq. 250. 

3. Trustees who were directed by a testator to convert all his real and per- 
sonal estate and distribute in a certain manner, built a villa on a part of the real 
estate in the belief that they could thereby improve the value of the rest. The 
VOL. 1x, 47 
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trustees were allowed to take the villa themselves, repaying the amount they had 


expended upon it. — Vyse v. Foster, L. R. 7 H. L. 318; 8. c. L. R. 8 Ch, 308; 
7 Am. Law Rev. 686. 


See ADVANCEMENT; Bank; Leaacy, 4. 


Trust, DECLARATION OF. 
What will amount to a declaration of trust, see Heartley v. Nicholson, L. R. 
19 Eq. 233. 
Unseawortuiness. — See SEAWORTHINESS. 


Venpor Purcnaser. 

Letter to the defendant from the agents of the plaintiff who held the lease of 
a house: ‘* Nov. 13, 1873. We have been requested by Mrs. D. to find her a 
lodging-house in this neighborhood; and we forward for your approval particu- 
lars of two which we think most likely to suit.” Enclosed were particulars of 
the plaintiff's house, the terms of which were stated to be premium 250 guineas, 
rent 80/, On November 14 the defendant-wrote to the plaintiff’s agents as fol- 
lows: ‘*I have decided on taking (said house) and have spoken to my agent C., 
who will arrange matters with you, if you will put yourselves in communication 
with him. I leave town this afternoon; so, if you have occasion to write to me, 
please address, as before, to Cirencester.” Held, that the letters did not consti- 
tute a binding agreement. — Stanley v. Dowdeswell, L. R. 10 C. P. 102. 

See Broker; Sate. 


Vestep INTEREST. 

A testator directed his trustees to divide a certain fund equally among the 
children of F. when they should respectively attain the age of twenty-five, apply- 
ing from time to time the income of the presumptive share of each child, or so 
much thereof respectively as the trustees might think proper, for his or her main- 
tenance until such share should become payable; but, if the children should all 
die before attaining twenty-five, then to pay said fund over. Held, that the chil- 
dren of F. took a vested interest. — Fox v. Fox, L. R. 19 Eq. 286. 

See Leaacy, 4. 

Vore. — See Fasricatinc Votes. 
Warranty. —See Insurance, 3; NEGLIGENCE, 3. 
Warercourse. — See Easement. 
Witt. — See ApvanceMENT; INsuncTion, 1; LeGacy; Vestep 
INTEREST. 


Worps. 
Fabricating Votes.” —See Fasricatine Votes. 
** Place.” — See PLace. 
** Survivor.” — See SETTLEMENT. 
** Trader.” —See Bankruptcy, 3. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 48 Alabama; 5, 6, and 7 Heiskell (Ten- 
nessee) ; 45 and 46 Indiana; 11 and 12 Kansas; 62 Maine; 115 Massachusetts ; 
49 Mississippi; 54 and 55 Missouri; 3 Nebraska; 9 Nevada; 53 New Hamp- 
shire; 56 New York; 10 Rhode Island; and 39 Texas.] 


ACCESSION. 


A. and B. were partners in the business of fruit-growing, A. furnishing the 
land and money, and B. the labor. By the terms of a submission to arbitration 
between them, to wind up the partnership, A. was to be charged with the value 
of all permanent improvements made by the firm. Held, that he was not charge- 
able with the increase, by reason of growth during the continuance of the part- 
nership, in the value of vines which were growing on the land when the partnership 
was formed. — Squires v. Anderson, 54 Mo. 193. 


ACTION. 


1. Action on the case, for that defendant, owning slaves of thievish and mis- 
chievous habits, and having notice thereof, suffered them to go at large, whereby 
they damaged and stole plaintiff's property [with the knowledge, permission, 
and instigation of defendant]. Held, that a count omitting the words in brack- 
ets disclosed no cause of action, but that a count containing them was good. — 
Sweat v. Rogers, 6 Heisk. 117. 

2. Declaration, for that defendants undertook, as surgeons, to heal plaintiff's 
arm, which was broken, and so negligently conducted themselves in attempting 
so to do that plaintiff lost the use of his arm. Held, that the cause of action 
was ex contractu, and not ex delicto. — Staley v. Jameson, 46 Ind. 159. 

3. Defendant owned a building with a roof so built that snow and ice collected 
on it from natural causes were liable to fall into the adjoining highway. He let 
the whole building to a tenant who covenanted to make all repairs, external and 
internal. Plaintiff, while travelling on the highway with due care, was injured 
by a fall of snow from the roof of the building. Held, that defendant was not 
liable. — Leonard v. Storer, 115 Mass. 86. 

4. Defendant’s horses, while driven by him with due care on a highway near 
a railroad, were frightened by a 1ocomotive, became unmanageable, ran away on 
to plaintiff's land, and broke a post there. Held, that defendant was not liable. 
— Brown v. Collins, 53 N. H. 442. 

5. A. contracted to repair B.’s building, any staging needed for that purpose 
to be put up free of cost to A. B. put up a staging so negligently that it fell, 
and injured C., a servant of A., at work on it. Held, that B. was liable to C. — 
Coughtry v. Globe Woollen Co., 56 N. Y. 124. 

6. Defendants agreed, for hire, to store plaintiff's carriages. The carriages 
were put in a barn, the roof of which, being overloaded with snow, fell in and 
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crushed them. Held, that defendants were liable only if they knew, or might, by 
the use of ordinary care, have discovered, that the roof was unsafe. — Moulton 
v. Phillips, 10 R. I. 218. 

See Acent; Banxruprcy, 2; Corporation, 5; Decerr; Execvuror, 3; 
Money Par, 1, 2; Nuisance; Parent; Party-waLt; Proximate Cavsz, 
1,3. 

ADMINISTRATION. — See Executor. 


ADVERSE Possession. 


1. Land was conveyed, in 1765, to the use of the inhabitants of a town and 
their successors, for a parsonage, and the use and support of ministers of the 
gospel. The consideration was paid by the town. From 1810 the town took the 
rents and profits of the land to its own use. There was but one religious society 
in the town at the time of the conveyance, and from that time to about 1870 [as it 
seems, the report being defective in this particular]. At the latter date, the 
society, which had always had notice of the town’s use of the land, filed a bill 
against the town for an account of rents and profits. Held, that even if the town 
was a trustee for the society (and semble that it was), it had gained a title by 
adverse possession. — Congregational Society in Newington v. Newington, 53 
N. H. 595. 

2. By vote of a town, land was laid out for a training-ground and burial 
place. Held, not a dedication to the whole public, but a gift to a limited part 
of the public, for a charitable use, and therefore that a private person might 
acquire title to the land by adverse possession. — Mowry v. Providence, 10 
R. I. 52. 


AGENT. 

A station-agent and conductor of a railroad employed a physician to attend 
a brakeman, who had been injured by the cars. Held, that the physician could 
not sue the railroad company for his fees. — Tucker v. St. Louis, Kansas City, 
& Northern Railway Co., 54 Mo. 177. 

See Arrorney, 1; Corporation, 5; Insurance (Fire), 1; Money 
Pa, 1. 

ALTERATION OF INSTRUMENTS. — See INDORSER. 


AMENDMENT. 

An action was brought against the V. Company, ‘‘a corporation duly organ- 
ized and doing business in the State of Nevada.” Service was made on a Cali- 
fornia company of that name, doing business in Nevada. That company did not 
appear; but a Nevada company of the same name appeared and defended the 
action. At the trial the plaintiff moved to amend his pleadings so as to charge 
the California company. eld, that the amendment was not allowable. — Litile 
v. Virginia & Gold Hill Water Co., 9 Nev. 317. 

See ConstirutTionaL Law, Strate, 7. 

Anima. — See Game; Larceny, 1; SLANDER. 
Annuity. — See Devise, 3. 
APPORTIONMENT. —See Tax. 


APppPpuRTENANCES. — See LANDLORD AND TENANT, 1. 
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Arson. —See Evipence, 5. 
Assau_T. —See DamaGes, 1. 
ASSIGNMENT. — See LanpLorp AND TENANT, 2. 
Assumpsit.— See Money Par. 


AttacuMENT. — See Arrorney, 1; or Lapinc; Foreign ATTACHMENT; 
FRAUDULENT CONVEYANCE, 2; MunicipaL Corporation, 3. 


ATTORNEY AND COUNSEL. 


1. An attorney at law has authority, by virtue of his employment as such, to 
release before judgment an attachment of real estate. — Moulton v. Bowker, 115 
Mass. 36. 

2. Two prisoners tried together were defended by different counsel, and on 
different grounds. eld, that both counsel were entitled to cross-examine wit- 
nesses, notwithstanding a rule of court that only one counsel on each side should 
cross-examine. — State v. Bryant, 55 Mo. 75. 


AvuTrReEFois AcQuIT. 


1. The prisoner was tried on an indictment charging both burglary and lar- 
ceny. He was found guilty of burglary. The judgment was reversed on error, 
and a new trial was had on the same indictment, when the jury found a verdict 
of guilty of larceny, and were discharged. Held, (1) that the first verdict was 
an acquittal of larceny ; (2) that the second was therefore a nullity; (3) that the 
second jury ought to have found a verdict as to the burglary ; (4) that their dis- 
charge without doing so operated as an acquittal of burglary. — Bell v. The State, 
48 Ala. 684. 

2. The prisoner was tried on an indictment for *‘ robbery in the first degree” 
(there being no degrees of robbery known to the law), which was a sufficient in- 
dictment for larceny. The jury found him guilty of ‘‘robbery in the second 
degree.” Held, (1) that he was acquitted of robbery, and therefore (2) that he 
could not be tried for the same offence, as for larceny. — State v. Brannon, 55 
Mo. 63. 


Batt.—See Inrant. 


—See Conrract, 2; Nationa Bank. 


BANKRUPTCY. 

1. To a plea of a discharge in bankruptcy, pleaded in an action brought in a 
state court, there was a replication that defendant had fraudulently withheld 
property from his schedule. Held, bad, the state court having no jurisdiction to 
impeach a discharge. — Stevens v. Bowen, 49 Miss. 597. 

2. Proving a debt in bankruptcy, and receiving a dividend on it, does not ex- 
tinguish the right of action to recover the balance, after the bankrupt’s discharge, 
if the debt was one created by fraud. — Stokes v. Mason, 10 R. I. 261. 


Bastarpy. — See Evipence, 3. 


anp Notes. — See ConrepEraTE Money; ConsIDERATION; INDORSER; 
InTEREsT, 1; RatiricatTion; Repeat; WItTNEss, 2. 
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Brit or 


The owner of goods borrowed money, and gave to the lender as security q 
carrier’s receipt for the goods, intending to transfer the property in them. Held, 
that the lender had a right of property in the goods sufficient to maintain replevin 
against an officer who afterwards attached them as the borrower’s property.— 
National Bank of Green Bay v. Dearborn, 115 Mass. 219; and see the four fol- 
lowing cases in the same volume, as to the effect of the transfer of a bill of 
lading. 

Bona Five Purcuasrer. — See Mistake. 
Bonn. — See Conriict or Laws, 2; Corporation, 3; 2. 


Burpen or Proor. 


Action against a husband to recover for necessaries sold to his wife after she 
had separated from him. Held, that the burden was on the plaintiff to prove that 
there was justifiable cause for such separation. — Hartimann v. Tegart, 12 
Kans. 177. 


— See Autrerois Acquit, 1; IxpicTMENT, 1. 


Buriat. 

The owner of a lot in a cemetery was buried there, with the assent of his widow 
and of his heir-at-law. Afterwards the widow, against the heir’s protest, removed 
the body to another part of the cemetery. Held, that the heir might maintain a 
bill in equity against the widow, and the proprietors of the cemetery, to compel 
a replacement of the body. — Pierce v. Swan Point Cemetery, 10 R. I. 227. 


CapiTaL AND IncomE. — See Corporation, 1, 2. 


CaRRIER. 

1. A carrier received goods for transportation, destined to a point beyond his 
own line. Held, that, in the absence of express agreement, he was bound to de- 
liver them to the consignee. — Hast Tenn. & Va. R.R. Co. v. Rogers, 6 Heisk. 
143; Western & Atl. R.R. Co. v. McElwee, ib. 208; Louisville & Nashville R.R. 
Co. v. Campbell, 7 Heisk. 253. 

2. Goods were delivered to a carrier for transportation, under a bill of lading 
containing an exception of losses by fire. The carrier negligently detained the 
goods after they ought to have been forwarded; and they were destroyed by 
fire while in his custody. Held, that he was not liable. — Hoadley v. Northern 
Transp. Co., 115 Mass. 304. 

3. Aman travelling by rail with his dog, being told by servants of the railway — 
company that the dog was not allowed in the passenger car, put him in charge of 
the baggage-master, and paid the latter for his transportation. By the rules of 
the company, which were posted up in the station, but of which the traveller had 
no actual notice, live animals were ‘‘ allowed as baggage-men’s perquisites.” The 
dog was lost in transitu. Held, that the company was liable. — Cantling v. Han- 
nibal & St. Joseph R.R. Co., 54 Mo. 385. 

4. Goods were sent by a carrier from New York in April, 1861, to Rome, 
Ga. They were detained at Savannah by a customs officer of the Confed- 
erate government, and afterwards sold for non-payment of duties, the consignee, 
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after notice, having failed to pay them. Held, that the goods were lost by the 
act of a public enemy, and therefore that the carrier was not liable. — Hubbard 
vy. Harnden Express Co., 10 R. I. 244. 

See DamaGzs, 3; Proximate Cause, 3. 


Cuaniry. 

A testator, who died in Tennessee in 1863, bequeathed property to the Gen- 
eral Assembly of the Presbyterian Church in the Confederate States of America, 
for the benefit of such Bible and tract socicties as had been, or might be, estab- 
lished by such church; and if no such societies should be established, then the 
legacy to be used by said Assembly for the ‘‘ promotion of the Bible and tract 
cause in such manner as to said Assembly may seem best.” There were like 
gifts to the same body for ‘‘ domestic and foreign missions,” and for the ‘* Board 
of Education and Publication.” The will further provided that, if any of these 
gifts should be adjudged illegal, the property should go ‘* to my executors in 
their own right, trusting nevertheless, and believing that, under a proper sense 
of obligation to their own consciences and accountability to God, they will pay 
over and contribute the same to charitable objects and purposes, as nearly as 
they can in conformity with what I have herein indicated.” The Assembly named 
was incorporated by an act of the legislature of Tennessee while the state was 
in rebellion. Held, (1) that the incorporation was valid, and therefore that the 
Assembly, or its successor under another name, was a trustee competent to take ; 
(2) that the bequests were all good charitable gifts. Semble, that, if they had 
failed, the executors would have held the estate free of any trust. — Frierson v. 
General Assembly of the Presbyterian Church, 7 Heisk. 683. 

See ApversE Possession, 1, 2. 


Cuarter. — See ConstitutTionat Law, 3. 
Curck. — See Money Par, 2. 
Common, Tenancy 1n. — See TeNaNT 1N Common. 
ConpiTionaL Sate. — See Sa.e. 


ConFEDERATE Money. 

Action on a promissory note for $1140, made in Mississippi in 1862, payable 
in 1864, ‘*in such currency as will be generally received for debts in this country 
at maturity of this note.” Held, that the measure of damages was the value of 
$1140, Confederate money, at the date of the note, and not at its maturity. — 
Darcey v. Shotwell, 49 Miss. 631. 

See Duress; RatiricaTion. 


ConrFESSION. 

1. Defendant was indicted for the murder of J. S. His own confession, 
made out of court, that he killed J. S., was given in evidence ; but there was no 
other evidence that J. S. was dead. Held, that there was not sufficient evidence 
to warrant a conviction. — State v. German, 54 Mo. 526. 

2. The prisoner, being arrested on suspicion of murder, was told that B. had 
made a confession implicating himself and the prisoner. eld, that a confession 
thereupon made by the prisoner was admissible in evidence against him, and that 
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whether the statement as to the conduct of B. was true or false was not material, 
— State v. Jones, 54 Mo. 578. 
See Evipence, 7. 


Conrurct or Laws. 


1. A citizen of Louisiana died seised of land in Mississippi, leaving a will 
which made no mention of that land, but directed that his debts should be paid, 
and gave his property in Louisiana to his wife. By statute of Mississippi, a 
devise or bequest to a wife is to be taken in lieu of dower, unless the widow 
elects to renounce the will and take dower. The law of Louisiana gives no such 
right of election. eld, that the widow could not exercise the right of election 
in Mississippi, that therefore the statute did not apply, and that she was entitled 
to her dower. — Wilson v. Cox, 49 Miss. 538. 

2. Bonds, not bearing interest, were made in New York, where both obligor 
and obligee resided, and were secured by mortgage of real estate in Rhode 
Island. The bonds being unpaid, a bill.was filed in Rhode Island to foreclose 
the mortgage. Held, that interest on the bonds was to be allowed, as damages, 
according to the legal rate in New York. — Kavanaugh v. Day, 10 R. I. 393. 


CONSIDERATION. 


A promissory note, which bore usurious interest, falling due, the holder 
agreed, in consideration that the maker would continue to pay the same interest, 
to give him time for the payment of the principal, *‘ until the summer,” and 
afterwards ‘‘ until the fall.” Held, (1) that this was a promise to forbear for a 
definite time, to wit, till June 1 and September 1, but (2) (overruling former 
decisions) that there was no sufficient consideration for such promise, and there- 
fore (3) that sureties on the note were not discharged, though the promise was 
made without their knowledge. — Abel v. Alexander, 45 Ind. 523. 

See RatiricaTion. 


ConstitTuTionaL Law. 


1. A state statute making the intermarriage of whites and negroes a criminal 
offence, held, unconstitutional. — Burns v. The State, 48 Ala. 195. 

2. A state statute providing for a stay of execution on all judgments rendered, 
held, unconstitutional (overruling former decisions). — Webster v. Rose, 6 
Heisk. 93. 

3. A corporation was empowered by its charter to make and sell malt liquors. 
Held, that a subsequent general statute restraining the manufacture and sale of 
malt liquors was constitutional, and binding on the corporation. — Common- 
wealth v. Intox. Liquors, 115 Mass. 153. 

4. The officials in charge of a state penitentiary made a contract for letting 
out the labor of the convicts. Afterward the legislature passed an act disposing 
of the labor otherwise, and interfering with the execution of the contract. — 
Held, constitutional. — Hancock v. Ewing, 55 Mo. 101. 

5. A state statute requiring a license to be taken out and paid for by pedlers 
of goods not the produce or manufacture of the state, held, constitutional. — 
State v. Welton, 55 Mo. 288. 


vi 
al 
ol 
a 
ju 
Ss 
in 
fr 
le 
g 
R 
cc 
tl 
ol 
ti 
sl 
te 
a 
tl 
Yr 
q 


SELECTED DIGEST OF STATE REPORTS. 725 


ConstituTIonaL Law, STATE. 


1. Where the constitution required the consent of two-thirds of the qualified 
voters of a district for erecting such district into a new county, held, that an 
affirmative vote of two-thirds of those who were entitled to vote, and not merely 
of those who did actually vote, was required. — Cocke v. Gooch, 5 Heisk. 294. 

2. Where the constitution forbade the passage of special laws in cases where 
a general law could be made applicable, held, that the legislature was ‘the sole 
judge whether such application was possible. (Buskirk, J., dissenting.) — 
State v. Tucker, 46 Ind. 355. 

3. A statute empowering the state land agent to seize and sell, without legal 
process, the teams and other property used by trespassers in cutting and haul- 
ing, without right, timber growing on public lands, held, unconstitutional. — 
Dunn v. Burleigh, 62 Me. 24. 

4. A general statute authorizing towns to exempt certain kinds of property 
from taxation, held, unconstitutional. — Brewer Brick Co. v. Brewer, 62 Me. 62. 

5. An act of the legislature declaring an infant to be of lawful age, and 
legally competent to transact his own business, held, constitutional, on the 
ground of uniform and undisputed practice in the State. — Shipp v. Klinger, 54 
Mo. 238. 

6. By the Constitution of Missouri, the governor, or either house of the leg- 
islature, may require the opinion of the judges of the Supreme Court ‘‘ on im- 
portant questions of constitutional law and on solemn occasions.” The House of 
Representatives propounded a question as to the effect of a proposed private act 
concerning a railroad company on the existing liabilities of the company to 
the State. The judges declined to answer the question. — Opinion of the Judges, 
55 Mo. 497. 

7. A statute allowing writs to be amended by striking out the names of some 
of the plaintiffs, cannot be constitutionally applied to an action pending at the 
time of its passage to recover a penalty given by statute to any person who will 
sue for the same. — Kent v. Gray, 53 N. H. 576. 

8. A statute authorizing towns to take stock in railroads, and to levy a tax 
to pay for it, held, constitutional, — Harcourt v. Good, 39 Tex. 455, 

See Stature, 1. 

Contempt. 

It is no contempt to induce a person to abscond in order to avoid service of 
a summons to appear before the grand jury, if no summons has actually issued. 
— McConnell v. The State, 46 Ind. 298. 

Contract. — See Action, 2, 5,6; or Lapinec; Carrier; Constitu- 
TIoNAL Law, 4; Corporation, 6; Duress; Fraups, Stature or; ILLEGAL 
Contract; Inrant; Interest; Lorp’s Day ; Money Pain; PartNERSHIP; 
Party-waL_; Ratirication; Repeat; Sace; Stamp; SuREry. 

Contripution. — See Tax. 


ContripuTory NEGLIGENCE. 

In an action against a street railway company for negligence, it appeared 
that the plaintiff, a boy seventeen years old, jumped from the car while in rapid 
motion, and was injured, Held, that this was not negligence per se, but that the 
question was for the jury. — Wyatt v. Citizens Ry. Co., 55 Mo. 485. 
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Conversion. — See 


CorpPorRATION. 


1. A corporation voted to increase its capital stock, and commanded its direc- 
tors to do whatever the law required for that purpose. The directors on the 
same day voted that a dividend in cash should be paid to each stockholder at the 
time within which he was allowed by the vote of the corporation to take his new 
shares, and should be applied by him in payment for those shares; and directed 
the treasurer to issue such shares to old stockholders only. Each stockholder 
received his dividend in the shape of a check, which was immediately exchanged 
by him for a certificate of his proportion of the new stock, and was then de- 
stroyed, and not presented at the bank. eld, that these transactions con- 
stituted a stock dividend, and that when a trust fund was invested in the old 
stock, the new stock belonged to the capital and not to the income of the fund. 
— Rand v. Hubbell, 115 Mass. 461. 

2. A trust fund was invested in stock of a corporation which, having sold its 
franchises and property, and being about to wind up its affairs and dissolve, 
voted to pay a dividend in cash to its shareholders on surrender of their certifi- 
cates. Its assets at the time of said distribution consisted in part of undivided 
earnings. Held, that the whole amount received by the trustee was capital, and 
not income. — Gifford v. Thompson, 115 Mass. 478. 

3. Action on a bond issued by a county in aid of a railroad company. Held, 
that the defendants could not question the lawful existence of the company. — 
Smith v. Clark County, 54 Mo. 58. 

4. In ejectment, one party claimed under a deed from a corporation, not a 
party to the suit, which was authorized to hold land for certain purposes. Held, 
that the right of the corporation to take and hold the land in dispute could not 
be inquired into. — Shewalter v. Pirner, 55 Mo. 218. 

5. A railroad corporation is not liable for a malicious prosecution instituted 
by one of its officers against another for embezzlement of its funds. (ApDams, 
J., dissenting.) — Gillett v. Missouri Valley R.R. Co., 55 Mo. 315. 

6. Stock in a corporation was sold on August 11, reserving to the seller 
‘*all profits and dividends of and upon such stock,” up to January 1. No 
dividend was declared till April, when one was declared. In an action to re- 
cover it, brought by the seller against the purchaser, it was found as a fact that 
a certain part of the dividend was derived from an increase in value of the com- 
pany’s assets between August 11 and January 1. J/eld, that the purchaser 
was nevertheless entitled to the whole dividend. (Cuurcu, C.J., dissenting.) 
— Hyatt v. Allen, 56 N. Y. 553. 

7. Statutory action to charge a stockholder with debts of the corporation. 
Held, that the defendant was estopped to object that the corporation was never 
lawfully organized. — Slocum v. Providence Steam & Gas Pipe Co., 10 R. I. 112. 
Slocum v. Warren, ib. 116. 

See AMENDMENT; Cuarity; ConstiTuTionaL Law, 3; Limitations, 
STATUTE OF. 


County. — See ConstituTionaL Law, Strate, 1; Srarurs, 2. 


Covenant. — See Easement, 1; Speciric PerrorMaNce, 
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CriminaL Law. — See Attorney, 2; AuTREFoIs Acquit ; Conression ; Con- 
STITUTIONAL Law, 1; Evipence, 5,7; Inpictment; JUDGMENT, 
2; Larceny; SLANDER. 


Damaces. 

1. Action by a parent for an assault and battery on his child, per quod ser- 
viium amisit. Held, that exemplary damages were recoverable. —-Klingman 
y. Llolmes, 54 Mo. 304. 

2. In an action for a tort, which is also punishable criminally, exemplary 
damages are not recoverable. — Fay v. Parker, 53 N. H. 342. 

3. Action against a railroad company to recover damages for the act of a 
conductor who put plaintiff off the train, because he refused to show a ticket or 
pay fare. Held, that even if the plaintiff was justified in his refusal, he could 
not recover exemplary damages. — Townsend & New York Central R.R. Co., 56 
N. Y. 295. 

See CONFEDERATE Money; Conruiicr or Laws, 2; Evipence, 6; New 
TRIAL. 


Deceit. 

Declaration, for that defendants fraudulently stated to plaintiff that the stock 
of a certain company was worth eighty per cent of its par value, which state- 
ment plaintiff believed, and, relying thereon, bought of defendants some of the 
stock ; whereas in truth the stock was worth but forty per cent, as defendants well 
knew. Held, that plaintiff had no cause of action. (Cuurcu, C.J., and 
AnpreEws, J., dissenting.) — Ellis v. Andrews, 56 N. Y. 83. 


Depication.— See ADVERSE PossEssIoNn, 2. 


Deep. — See Corporation, 4; PartTITION. 
Dexivery. — See Carrier, 1. 
Detinve.— See Stave. 


Devise anp LeGacy. 

1. Devise in trust ‘‘ for the benefit of my daughter S., and to her children 
if she should have any; and, should she die without any child or children, then 
the property to be equally divided among my children.” S. was unmarried at 
the time of the testator’s death. Held, that she took only an estate for life. — 
Turner v. Ivie, 5 Heisk. 222. 

2. A testator gave several legacies of stock, amounting in all to more stock 
than he owned. eld, that the legatees were entitled to receive the value in 
money, at the end of a year after the testator's death, of the stocks bequeathed. 
— Pearce v. Billings, 10 R. I. 102. 

3. Testator bequeathed to his wife, dum sola, *‘ the dividends or income ™ of 
certain stock. Held, that this was not an annuity, but a gift of income, and 
therefore that the legatee was bound to pay the taxes on the stock. — Pearson v. 
Chase, 10 R. I. 455. 

See Cuarity. 

Discnarce. — See Bankruptcy, 1. 


Diviwenp. — See CorPoration, 1, 2, 6; Devise, 3. 
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Doc. — See Larceny, 1; SLANDER. 
Domicit. — See HomestEaD. 


Dower. 

1. Where by statute a widow is entitled to dower only in lands of which her 
husband died seised, held, that a widow was not dowable of land sold on execu- 
tion against her husband in his life-time, but of which no deed was made before 
his death to the purchaser. (Overruling former decisions.) — Rose v. Rose, 6 
Heisk. 533. 

2. By statute of Mississippi a widow is dowable of all lands whereof her 
husband dies ‘*seised and possessed.” Held, that these two words were used 
synonymously, and therefore that a widow was dowable of lands let for a term * 
of years at the time of her husband's death, the fee being in him. — Sykes v, 
Sykes, 49 Miss. 190. 

8. A wife joined, to release dower, in a conveyance by her husband, which 
was afterwards set aside as in fraud of his creditors. eld, that the right of 
dower revived. — Richardson v. Wyman, 62 Me. 280. 

See Conriict oF Laws, 1. 


DRUNKENNEsS. — See EvipENceE, 6. 


A. agreed to sell land to B. for a certain price, at any time within three years, 
Both parties lived in Texas, where within two years the war broke out, and the 


Confederate military authorities issued an order requiring all persons to take 
Confederaf money in payment of debts, and imprisoned some persons for refus- 
ing to take it. B. tendered to A. the agreed price, in Confederate money, and 
received a conveyance of the land. Held, that A. might avoid the conveyance 
as made under duress, though B. made no threats to compel the acceptance of 
the money. — Olivari v. Menger, 39 Tex. 76. 


EaSeMENT. 

1. A., owning land on both sides of a passage, conveyed that on one side to B., 
with this provision: ‘* I do covenant and bind myself, my heirs and representa- 
tives, to leave open forever, for the public convenience and the use of the adjoin- 
ing lots,” the said passage. A. afterwards sold to C. the land on the other side 
of the passage. Held, that B. might have an injunction against C. to restrain 
the erection of a balcony and stairway projecting into the passage. — Brew v. 
Van Deman, 6 Heisk. 433. 

2. Defendant conveyed to plaintiff land, with a house on it, which had win- 
dows overlooking adjoining land of defendant. Held, that there was no implied 
grant of an easement of light and air, and that defendant might lawfully build on 
his own land so as to obstruet plaintiff's windows. — Keats v. Hugo, 115 Mass. 
204. 

Exection. — See Coyxriict or Laws, 1. 
Emancipation. — See Siave. 
Equity. —See Buriat; Easement, 1; Frauputenr Conveyance, 2; ILLE- 
GaL Contract, 2; Rexicious Society; Speciric PeRroRMANCE. 
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In ejectment for an undivided fourth part of a certain close, the defendant 
pleaded not guilty, and also title in himself, both of which issues were found against 
him, and the plaintiff had judgment. In a subsequent action for partition of the 
close, brought by the same plaintiff against the same defendant, held, that the 
defendant was not estopped to plead non-tenure. — Young v. Smith, 10 R. I. 372. 

See Corporation, 3, 7; Partition. 


EvIpENcE. 

1. In an action for libel, evidence of a publication by defendant, after action 
brought, and not explaining or confessing the former publication, held, inadmis- 
sible. — Saunders v. Baxter, 6 Heisk. 369. 

2. Action for malicious prosecution. Held, that evidence of plaintiff's good 
character and reputation, and defendant’s knowledge thereof, at the time of the 
prosecution, was admissible to show a want of probable cause. — Blizzard v. Hays, 
46 Ind. 166. 

3. In a bastardy proceeding, the record of a judgment in an action by the 
prosecutrix against the defendant for seduction is not admissible to prove sexual 
intercourse. — Glenn v. The State, 46 Ind. 368. 

4. Action for slander by words imputing an indictable offence. Plea, that the 
words were true. Held, that the defendant was bound to prove this averment 
beyond a reasonable doubt. (SHErwoop, J., dissenting.) — Polston v. See, 54 
Mo. 291. s. Pp. Tucker v. Call, 45 Ind. 31. 

5. On a trial for arson, the fact that the prisoner had insured his own goods, 
destroyed by the fire, beyond their true value, is admissible in evidence ; and 
may be shown by parol, without producing the policies of insurance. — State v. 
Cohn, 9 Nev. 179. 

6. Action against a railroad company for negligence of its servant, causing 
damage to plaintiff. Held, that evidence that the servant was drunk at the time, 
and was of intemperate habits, which was known to the company’s agent author- 
ized to employ and discharge such servants, was admissible in aggravation of 
damages. — Cleghorn v. N. Y. Central & Hudson River R.R. Co., 56 N. Y. 44. 

7. On an indictment for forgery, evidence was offered that the prisoner had 
confessed the commission of other forgeries. Held, inadmissible. — People v. 
Corbin, 56 N. Y. 363. 

8. Land was claimed by virtue of a levy and sale on execution. The officer's 
return on the execution failed to show that all the requisites of law had been 
complied with. Held, that the defect could not be supplied by parol evidence, 
and therefore that the levy was void. (Portrer, J., dissenting.) — Wilcox v. 
Emerson, 10 R. I. 270. 

See Burpen or Proor; Conression; Fraups, Statute or, 5; Matt- 
cious Prosecution, 1; Stamp; Statute, 1; WitNgss. 


Execution. — See ConstirutTionaL Law, 2; Dower, 1; Evipence, 8. 


EXECUTOR AND ADMINISTRATOR. 
1. Action by the administrator de bonis non of W. against the executor of the 
former administrator of W. to recover property belonging to W.’s estate. Held, 
that though defendant's testator was an express trustee for the estate of W., de- 
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fendant was not, and might therefore plead the Statute of Limitations. — Wil. 
liams v. McClung, 6 Heisk. 443. 

2. An executor, to whom his testator had been indcbted, received assets of 
the estate sufficient to satisfy the debt. He resigned his trust, and transferred 
the assets to an administrator de bonis non, never having reduced them to money, 
Held, that the debt was not extinguished. (Overruling former decisions.) — 
Harrison v. Henderson, 7 Weisk. 315. 

3. A testator by his will directed his executors to support his family till his 
estate should be divided. Held, that a tradesman could not sue the executors 
for the price of goods supplied by him to the family, but not ordered by the ex- 
ecutors. — Reid v. Porter, 54 Mo. 265. 

See Ratirication. 


Exemptary Damaces. — See Damaaes, 1, 2, 38. 
Fatse Representations. — See Decerr. 
Fire Insurance. —See Insurance (Fire). 


Foreicn 

A man served as juror, and the court ordered his fees to be paid by the county. 
Held, that such fees could not be attached in the hands of the county treasurer, 
in an action against the juror. — Clark v. Clark, 62 Me. 255. 

See Municipat Corporation, 3. 


Forcery. — See EvipEnce, 7. 
Fravup. — See Bankruptcy, 2; Deceit. 


Fraups, STaTUTE OF. 


1. A mechanic repaired a chattel, which was mortgaged, at the request of 
the mortgagor, and returned it to the mortgagor, relinquishing his lien on it for 
the repairs, on the oral promise of the mortgagee to pay for them. Held, that 
such promise was not within the Statute. — Conradt v. Sullivan, 45 Ind. 180. 

2. The provision of the Statute, concerning contracts not to be performed 
within a year, does not apply to contracts for the sale of lands; and, therefore, 
where one entered and made improvements on land, under an oral contract to 
pay for it and receive a conveyance in two years, held, that he might maintain a 
suit for specific performance. — Fall v. Hazellrigg, 45 Ind. 576. 

8. Contract for the sale of standing timber, held, within the Statute. — Owens 
v. Lewis, 46 Ind. 488. 

4. A verbal contract for the sale of goods was made, which the seller re- 
fused to fulfil; whereupon the purchaser took the goods on a writ of replevin, 
claiming that the property had passed to him. Held, that such taking was not 
such an acceptance and receipt of the goods as to take the contract out of the 
Statute. — Washington Ice Co. v. Webster, 62 Me. 341. 

5. A written contract, dated at B., was made to convey ‘‘ a house on Church 
Street.” Held, that this was a sufficient memorandum to satisfy the Statute ; 
and that it might be shown by parol that the parties intended a particular house 
on Church Street in L. — Mead v. Parker, 115 Mass. 413. 

6. Plaintiff agreed to build a buggy for defendant, according to his direc- 
tions. The buggy was made accordingly, and marked with defendants’ initials. 
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Before it was finished, defendant called to see it, and, being asked by plaintiff if 
he would take it, replied that he would. After it was finished, a bill for it was 
sent to defendant, who said he would see plaintiff about it; afterwards, the 
buggy, while still in plaintiff's possession and unpaid for, was destroyed by fire. 
Jn an action for the price, held, that the contract was for work, labor, and ma- 
terials, and not of sale, that it was therefore not within the Statute, that the prop- 
erty in the buggy had passed to defendant, and that he was liable. — Goddard v. 
Binney, 115 Mass. 450. 
See EvipEnce, 4. 


FRravpULENT CONVEYANCE. 

1. Land was conveyed by deed absolute on its face, with a parol agreement 
that the conveyance should stand as security for debts then due or thereafter to 
become due from the grantor to the grantee. Held, that the conveyance was 
good as a mortgage to secure advances made before its date, but (NELson, J., 
dissenting) that, as to the future advances, it was fraudulent and void as against 
the grantor’s creditors. — Turbeville v. Gibson, 5 Heisk. 565. 

2. Bill in equity by an attaching creditor to set aside a conveyance by the 
debtor alleged to be fraudulent. Held, that such a bill was not maintainable 
until the creditor had recovered judgment at law. — Weil v. Lankins, 3 Neb. 


Game. 


Action to recover a penalty for killing wild animals (minks) out of season, 
contrary to the form of the statute. It was proved that defendant shot the minks 
while they were chasing his geese. Held, a good justification, without showing 
that the geese were in imminent danger, and could not otherwise have been pro- 
tected. — Aldrich v. Wright, 53 N. H. 398. 


GARNISHMENT. — See Foreign ATTACHMENT; Municipat Corporation, 3. 


GUARDIAN. 
A man cannot sue as guardian by virtue of an appointment made by a pro- 
bate court of one of the Confederate States. — Troy v. Ellerbe, 48 Ala. 628. 


Herr. — See Buriat. 


A citizen of Alabama sold his homestead in that state, and bought land in 
Texas, intending to settle there with his family, but died before carrying out his 
intention. His family thereupon removed to Texas, and claimed a homestead 
on the land there. eld, that they were not entitled to it, as against creditors 
of the deceased. (Waker, J., dissenting.) — Alston v. Ulmann, 39 Tex. 157. 


Huspanp Wire. — See BurpEen oF Proor; Dower; Witness, 2. 


InteGaL Contract, 


1. A railroad company, in consideration of a grant of right of way through 
certain land, agreed with the land-owner to erect and maintain a depot on the 
land, and not to have any other depot within three miles thereof. Held, that 
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this contract was void, as against public policy. — St. Joseph & Denver City R.R. 
Co. v. Ryan, 11 Kans. 602. 

2. A national bank lent a sum larger than that allowed by law, and took 
security. J/eld, that the borrower could not maintain a bill in equity to compel 
a return of the securities, or restrain their negotiation, without offering to return 
the money borrowed. — Elder v. Bank of Ottawa, 12 Kans. 238. 

See Lorp’s Day; Ratirication; Repeat. 


Incomg. — See Corporation, 1, 2; Devise, 3. 


INDICTMENT. 

1. In an indictment for burglary, the building entered was described as “the 
property of the estate of L.,” who was a person deceased before the offence was 
committed. /eld, sufficient. — Anderson v. The State, 48 Ala. 665.— Murray 
v. The State, ib. 675. 

2. Indictment for larceny of ‘‘ one trunk or chest,” held, bad for enmantalaly, 
— Potter v. The State, 39 Tex. 388. 

See Aurrerois Acquit, 2. 


INDORSER. 


Action against the indorser of a promissory note. It appeared when the 
indorsement was made the time and place of payment were left blank, and that 
the maker afterwards inserted them, together with the words ‘‘ with interest.” 
Held, that the latter addition was an unauthorized alteration of the note, which 
discharged the indorser from liability on it. — McGrath v. Clark, 56 N. Y. 34. 


INFANT. 


An infant entered into a recognizance to appear and answer to a criminal 
charge. Jield, that he was liable thereon, notwithstanding infancy. — Stale v. 
Weatherwax, 12 Kans. 463. 

See ConstiruTionaL Law, Strate, 5. 


Ingunction. — See Easement, 1; Reticrous Society. 


InsuRANCE (Fire). 


1. Plaintiffs obtained from defendants’ agent insurance on their goods by a 
policy, one of the conditions of which was that no other insurance should be 
made without defendants’ consent indorsed on the policy. The same agent 
afterwards obtained for plaintiffs other insurance, which was not indorsed on the 
first policy. eld, that the condition was waived. — Russell v. State Ins. Co., 
55 Mo. 585. 

2. Land was conveyed by A. to B. with a parol agreement that B. should re- 
convey to A. a life estate in the land. A. remained in possession. Held, that 
even before any reconveyance was made, he had an insurable interest in build- 
ings on the land. — Redfield v. Holland Purchase Ins. Co., 56 N. Y. 354. 

See Eviwence, 5. 


INTEREST. 


1, Where a promissory note bears interest payable semi-annually, interest is 
to be allowed on unpaid instalments of interest. — House v. Tennessee Female 
College, 7 Heisk. 128. 
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2. A bond was given for the payment of a certain sum with interest at seven 
per cent, payable semi-annually until the principal should be paid; six per cent 
being the legal rate in the absence of any agreement. Principal and interest 
being overdue, held, that interest was to be reckoned at seven per cent up to 
the time of actual payment, making semi-annual rests up to the time when the 
principal fell due. — Lanahan v. Ward, 10 R. I. 299. 

See Conruict or Laws, 2; Consiperation; Nationat Bank; Repeat. 


JUDGMENT. 


1. Trespass de bonis against a sheriff. Plea, that plaintiff had theretofore 
brought an action of debt on the official bond of defendant to recover damages 
for the same trespass, and had judgment, which was satisfied. J/cld, on de- 
murrer, that though the first action was improper, and ought not to have been 
sustained, yet the judgment therein was a bar to the second. — Perry v. Lewis, 
49 Miss. 443. 

2. A criminal was sentenced to a year’s imprisonment, to begin at the ex- 
piration of a term to which he had been sentenced on a former judgment. More 
than a year after, the former judgment was reversed on error. J/eld, that the 
term of the second sentence began to run from the rendition of the sentence, and 
so had expired; or else that the second sentence was void for uncertainty; so 
that quacunque via data, the prisoner was entitled to bis discharge. — Ez parte 
Roberts, 9 Nev. 44. 

See Estopret; Evipence, 3; Mistake. 


JupiciraL Notice. — See Statute, 1. 


JupictaL SALE. 


Personal property was sold under a decree in chancery. After the sale was 
made, and the purchasers had taken possession, but before confirmation of the 
master’s report of the sale, the property was accidentally destroyed by fire. 
Held, that the purchasers must bear the loss. — Saunders vy. Stallings, 5 
Heisk. 65. [See Vance v. Foster, 9 Bush (Ky.), 389, s. P.] 

See Evipence, 8. 

JurispicTion. — See Bankruptcy, 1; MunicipaL Corporation, 2. 


JurRyY. 


In an action between the trustees of different religious denominations to re- 
cover possession of a church, held, that members of either denomination were 
incompetent as jurors. — Cleage v. Hyden, 6 Heisk. 73. 

See Foreign ATTacHMENT; NEw Tria. 


LANDLORD AND TENANT. 

1. The owner of a building demised it, ‘* with all privileges and appurte- 
nances.” eld, that the lessee had the exclusive right to stick bills on the outer 
wall. — Riddle v. Litchfield, 53 N. H. 503. 

2. A lease contained a proviso for re-entry in case the lessee should underlet 
without consent of the lessor. The lessor having consented to an underlease 
for a certain term, the lessee conveyed his estate during that term to a third 
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party, by deed reserving a rent different, and payable at different times, from 
the rent reserved in the original lease, reserving, also, a right of entry on non- 
payment of rent, and continuing a covenant by the underlessee to give up posses- 
sion at the end of the specified term, but providing that he might, at his election, 
have an extension of the term, until the end of the lessee’s original term. Held, 
(1) that this was an underlease and not an assignment; (2) that the lessor’s cone 
sent did not cover the extension; (3) that therefore the original lease was liable 
to forfeiture ; (4) that the landlord’s right of entry accrued at the making of the 
underlease, and not at the beginning of the extension; (5) that therefore he 
waived the forfeiture by accepting rent from the lessee after notice of the under 
lease. (ANpREws, J., dissenting.) — Collins v. Ilasbrouck, 56 N. Y. 157. 
See Action, 3; Nuisance; Speciric PERFORMANCE. 


Larceny. 

1. Indictment for larceny of a dog, held, not maintainable. — Ward v. The 
State, 48 Ala. 161. : 

2. A servant gave away certain old tools of his master, in charity. Held, 
not larceny. — State v. Fritchler, 54 Mo. 424. 

3. A man took a drink at a bar, and handed a fifty-dollar bill to the bar- 
keeper, who took it, and refused to give change. Held, larceny. — Hildebrand 
v. The People, 56 N. Y. 394. 

See AurrErois Acquir, 1, 2; INpicTMENT, 2; SLANDER. 


Lease. — See Action, 3; Lanptorp anp Tenant; Nuisance; Speciric 


PERFORMANCE. 
Lecacy. — See Devise anp LeGacy. 
Lex Locr.— See Conruict or Laws. 

Lipset. —Sce Evipence, 1. 
License. — See ConstiruTionaL Law, 5. 
Lieut anp Air. See EasEMENT, 2. 


Limrrations, STATUTE OF. 

A man subscribed for stock in a company, and paid the calls thereon to an 
agent of the company, who died without transmitting them. Eleven years after, 
the company declared the stook forfeited for non-payment of the calls, and set 
up the Statute of Limitations in bar of an application by the stockholder for a 
mandamus to compel the issue of a certificate of the stock. J/eld, that the statute 
did not begin to run till the forfeiture was declared. — Rice vy. Pacific R.R., 55 
Mo. 146. 

See Executor, 1. 


Lorp’s Day. 


Goods were sold and delivered on Sunday by plaintiff to defendant, the sale 
being induced by the false representations of defendant on a previous day. At 
a subsequent day, not Sunday, plaintiff demanded the price of defendant, who 
promised to pay it. Held, that he was liable for it in an action. — Winchell v. 
Carey, 115 Mass. 560, 
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Maticious Prosecution. 


1. The defendant in a criminal prosecution was found guilty ; but the verdict 
was sct aside by the court, and afterwards a nol. pros. was entered. Held, (1) 
that there was a sufficient termination of the case to support an action for mali- 
cious prosecution; (2) that the verdict, having been set aside, was no evidence 
of — cause. — Richter v. Koster, 45 Ind. 440. 

. The dismissal by the plaintiff or prosecutor of a civil or criminal proceed- 
tog i is a suflicient termination of it to support an action for malicious prosecution. 
— Marbourg v. Smith, 11 Kans. 554; Kelley v. Sage, 12 Kans. 109. 

See Corporation, 5; Evipence, 2. 


Marriace. — See ConstirutTionaL Law, 1. 
Master aNp Servant. —See Action, 1; Evipence, 6; Parent. 
Misnomer. — Sce AMENDMENT. 


MIsTakE. 

A mortgage was made, describing by mistake land not owned by the mort- 
gagor, and different from that intended to be mortgaged. Afterward judgments 
were recovered against the mortgagor, which were a lien on his lands, and which 
were assigned for valuable consideration to a purchaser who had no notice of 
the mistake in the mortgage. Held, that the mortgagee could not maintain a 
bill against the mortgagor and the assignee of the judgments, to have the mort- 
gage reformed so as to cover the land originally intended. — Flanders v. O’Brien, 
45 Ind, 284. 

Money. — See ConrepDERATE Money; Duress. 


Money 

1. A statute established a police court in a city, to be held in such place as 
the city should provide. The city having failed to provide any place, the judge 
hired a court-room, paid the rent, and presented bills for it to the city council, 
by whom they were referred to a committee, but no further action was taken on 
them. Held, that the city was not liable to the judge for the rent paid by him. 
(Tartey, Dickerson, and Barrows, JJ., dissenting.) — French v. Auburn, 62 
Me. 452. 

2. Plaintiff lent money to H., taking therefor a check made by H. to the 
order of defendant, who had no interest in the loan, and indorsed by him, with 
knowledge of all the facts. Held, that defendant was liable on a count for 
money paid. — Emery v. Hobson, 62 Me. 578. 


MortagaGe. — See Conriict or Laws, 2; FravupULENT CONVEYANCE, 1; 
MISTAKE. 


Mortuer. — See Parent. 


Municrpat Corporation. 


1. The cornice of a building projected over a public street in a city, in such a 
manner as to be dangerous to passers-by, of which the city had notice. Held, 
(1) that the city might abate the cornice as a nuisance; (2) that, having failed to 
do so, it was liable to a person injured while passing on the street, by the fall of 
the cornice. — Grove v. Fort Wayne, 45 Ind. 429. 
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2. By a city charter, power was conferred on the aldermen, common council, 
and school committee to decide on all questions relative to the qualifications, 
elections, and returns of their respective members. J/eld, that a decision of the 
school committee that a certain person had not been legally elected a member of 
that body was conclusive, and that the court would not consider the reasons of 
such decision, though they appeared on the record of the committee. — Peabody 
v. School Committee of Boston, 115 Mass. 383. 

8. Property of a defendant in the hands of a municipal corporation is subject 
to process of foreign attachment. — Wilson v. Lewis, 10 R. 1. 285. 

See ConsriruTionaL Law, State, 4,8; Money Patp, 1; Sate; Way. 


Name. — See AMENDMENT. 


Nationat Bank. 


National banks, organized under act of Congress, are not bound by the usury 


laws of the States where they are established. —Central National Bank v. Prait, 
115 Mass. 539. . 


See ILLEGAL Contract, 2. 


NEGLIGENCE. — See Action, 2, 5,6; Carrer, 2; Contrisurory NEGLIGENCE; 
Eviwence, 6; Municipan Corporation, 1; Nuisance; Proximare Cause. 


NeGotiaB_e InstruMENtTs. — See Bitts anp Norrs. 


New Truat, 
A jury assessed damages by a correct rule, disregarding an erroneous instruc- 


tion of the court. Held,.that the verdict should stand. — Menzies v. Kennedy, 
9 Nev. 152. 


Nore Prosraqut. — See Mariciovus Prosecution, 1, 2. 
Non-Tenure. — See Estoppet. 


NUISANCE. 
Defendant was lessee of a pier, which he covenanted with the landlord to keep 
in repair. He sublet the pier, after which it became ruinous, and plaintiff, com- 
ing upon it lawfully and with due care, was injured by reason of its defective 


condition. Held, that defendant was not liable. —Clancy v. Byrne, 56 N. Y. 
129. 


See Action, 3; Municrpat Corporation, 1. 


Nuncupative WILL. 

By statute, a nuncupative will is allowed to be good only when made in the 
testator’s last sickness. In a case where such a will was offered for probate, and 
proved to have been so made, held, that it was immaterial whether the testator 
had time, after making such will, and before his death, to make a will in writing. 
— Nolan v. Gardner, 7 Heisk. 215. 

Orricer. — See JupGMENT, 1. 


Parent. 


The mother of an infant daughter, after the father’s death, is entitled to the 
daughter's services, and can therefore maintain an action for her seduction, even 
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though she is in the actual service of another person at the time of the seduction, 


(ALLEN and Foxcer, JJ., dissenting.) — Furman v. Van Sise, 56 N. Y. 435. 
See DamaGegs, 1. 


ParTITION. 

The owner of land conveyed an undivided share of it, by warranty deed con- 
taining, after the description and before the habendum, this clause: ‘* to remain 
in common and undivided.” J/eld, that he was not estopped to sue his grantee 
for partition. — Spaulding v. Woodward, 53 N. I. 573. 

Sce Esrorre.. 


PARTNERSHIP. 


1. By contract between A. and B. it was agreed that A. should furnish farming 
land and implements, and B. should furnish labor, the crops raised to be equally 
divided between them. J/eld, not a partnership. — Mann v. Taylor, 5 Heisk. 
267. 


2. In assumpsit against three, two were defaulted, and the only question tried 
was whether the third defendant was a partner of the others. The jury were 
instructed to find that he was so, if he did business with them under an agreement 
to share the gross receipts. Held, that this direction was wrong; such agree- 


ment being evidence, but not conclusive, of a partnership. — astman v. Clark, 
53 N. H. 276. 


See AccEssIon. 


By contract not under seal between A. and B., adjoining land-owners, it was 
agreed that A. might build a wall on the division line, and that B., his heirs or 
assigns, whenever they should use the wall, would pay to A., his heirs or assigns, 
half the cost of it. JZeld, that A.’s grantee could not sue B.’s grantee at law to 


recover half the cost of the wall. —Joy v. Boston Penny Savings Bank, 115 
Mass. 60. 


PassENGER. — See Contrisurory NEGLIGENCE; DamaGeEs, 3. 
PayMENT. — See Executor, 2; War. 
Pepvier. —See ConstituTioxaL Law, 5. 

Prenat Action. — See ConstiTuTionaL Law, State, 7; 
Practice. — See Atrorney, 2. 
Precatory Trust. —See Cuarity. 
Presumption. — See War. 
Principat anp AGENT. — See AGENT. 

Principat aNp Surety. — See Surety. 
Promissory Notre. — See Bitts Nores. 


ProximaTe AND Remote Cause. 

1. Sparks from a locomotive kindled fires on land of two different owners. 
The fires united, and spread, and finally reached and destroyed property on 
plaintiff's land, three or four miles distant from the railroad track. eld, that 


the railroad company was liable to plaintiff. — Atchison, Topeka, & Santa Fe 
R.R. Co. v. Stamford, 12 Kans. 354. 
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2. Defendants negligently piled boards in a public highway; a cart loaded 
with barrels was driven over the boards, making a rattling noise, which frightencd 
plaintiff's horse, and caused him to ran away, whereby plaintiff was injured. 
Held, that whether defendants’ act was the proximate cause of the injury was a 
question for the jury. — Lake v. Milliken, 62 Me. 240. 

8. A railroad train running three quarters of an hour behind time was upset 
by a gust of wind which crossed the track, but not that part of the track where 
the train would have been if ontime. Held, that the negligence of the railroad 
company was not the proximate cause of the accident, and that the company was 
not liable for injuries caused thereby to a passenger on the train. — McClary v, 
Sioux City & Pacific R.R. Co., 3 Neb. 44. 

See Carnizr, 2. 

Rartroap. —See AGent; Carrier, 3; ConstiruTionaL Law, State; Con- 

TRIBUTORY NeGuicence; DamaGes, 3; Evivence, 6; Contract, 

1; Proximatre Cause, 3. 


RatiricaTion. 

One who had given a promissory note, the consideration of which was Con- 
federate money, by his will directed that the note should be paid. eld, that 
his executor might nevertheless resist payment, on the ground of illegality of the 
consideration. — Dittmar v. Myers, 39 Tex. 295, 

Recoenizance. — See INFant. 
Rewease. — See ATTorNEY, 1; Dower. 


Reuicious Society. 

Certain persons organized themselves under a general statute, into a corpora- 
tion, as a ** Unitarian Society of Christians,” and continued to hold property 
and conduct public worship as such, until the pastor publicly avowed that he was 
**neither a Unitarian nor a Christian.” He continued to preach his own doc- 
trines in the meeting-house of the society, and was supported by a majority of 
the society. The minority filed a bill against the majority and the pastor, pray- 
ing an injunction to restrain the preaching of such doctrines in the meeting- 


house, J/eld, that the injunction should be granted. (Dok, J., dissenting.) 
— Hale v. Everett, 53 N. H. 1. 


See ADVERSE PossEssi0N, 1; Jury. 
Remarnper. — See Tax. 


Repeat. 


Action on a promissory note. Defence, usury. Held, that the defence was 


good, though the usury laws had been repealed since action brought. — Smith v. 
Glanton, 39 Tex. 365. 


Reprevix.— See Brit or Laprxa; Fravups, Stature or, 4. 
Restraint or Trape. — See Contract, 1. 
Restriction. — See Easement, 1. 

Retainer. — See Executor, 2. 

Return. —See Evipence, 8. 
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Rossery. — See Autrerois Acquit, 2. 


Sage. 


A building belonging to a city was sold by auction, with a stipulation that it 
should be removed in five days. The city authorities refused to grant a license 
to remove the building as a whole; and the purchaser failed to remove it during 
five days, whereupon it was resold by the city. Held, neither a conversion nor 
a breach of contract. — Woodward v. Boston, 115 Mass. 81. 

See Deceit; Fraups, Statute or, 2, 3, 4, 6; Sate; Lorp’s 
Day; WakRanty. 


Sxpuction. — See Evipence, 3; Parent. 
Sgisrx. — See Dower, 1. 
SENTENCE. — See JUDGMENT, 2. 
Suenirr. — See JupGMENT, 1. 


SLANDER. 

Where a statute defines larceny as the taking and carrying away of any valu- 
able thing, words charging the stealing of a dog impute larceny, and are action- 
able per se. — Harrington v. Miles, 11 Kans. 480. 

See EvipEnce, 4. 


SLAVE. 
The abolition of slavery is no defence to an action of detinue for slaves, com- 
menced before such abolition. —Wilkerson v. McDougal, 48 Ala. 517. 
See Action, 1. 


Speciric PERFORMANCE. 

Equity will not enforce specific performance of a covenant in a lease, on the 
part of the lessor, to repair damages caused by fire. — Beck v. Altison, 56 N. Y. 
306. 
See Fraups, Stature or, 2. 


Stamp. 

Where a written contract was not stamped as required by the laws of the 
United States, held, that neither the contract itself, nor parol proof of its con- 
tents when the original was lost, was admissible in evidence in a state court. — 
Turner v. The State, 48 Ala. 549. But see Miller v. Morrow, 5 Heisk. 688. 


STATUTE. 

1. The court adjudged a statute void, because it appeared by the journals of 
the legislature, of which judicial notice was taken, not to have been passed ac- 
cording to the forms of the constitution. — Moody v. The State, 48 Ala. 115. 

2. A statute providing for payment of the debt of a particular county, held, 
a general and not a special law. (Hawzey, J., dissenting.) — Youngs v. Hall, 
9 Nev. 212. 

See ConstiruTionaL Law; Constirutionat Law, State, 2, 3, 4, 5, 7, 8. 


Statute or Fraups.—See Fraups, Statute OF. 
Statute or Limitations. —See Statute oF. 
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Stay Law. — See ConstrirutionaL Law, 2 
Srock. — See Corporation, 1, 2, 6; Limrrations, StaTuTE OF. 
Sunpay.—See Lorp’s Day. 


Surety. 

A creditor, who had sued a debtor and his surety, agreed with the debtor, 
without the surety’s knowledge, to discontinue the action, receive part of the 
debt, and give further time (not specifying how long) for the payment of the 
rest. Jield, that this arrangement did not discharge the surety, unless he was 
actually prejudiced thereby. — David v. Malone, 48 Ala. 428. 

See Conswweration; Fraups, Stature oF. 


Tax. 
Land was devised for life, remainder over. A municipal tax for paving was 
assessed on it. Held, that the tenant for life and the remainder-man should con- 
tribute to pay the tax. — Peck v. Sherwood, 56 N. Y. 615. 


See ConstitutTionaL Law, 5; Constitutional Law, 1, 8; De- 
VISE, 3. 


TeNEMENT 1n Common. — See Esroprer; Parririon. 
Tenant ror Lire. — See Tax. 
Torr. — See Action, 2; DamaGes, 2. 
Trespass. — See Action, 4; ConstitutionaL Law, State, 3; JUDGMENT, 1. 


Triat. —See Atrorney, 2; Aurrerors Acquit, 1. 
Trust. — See ApverseE Possession, 1; Cuariry; Corporation, 1, 2; Exec- 
uTOR, 1. 


Trustee Process. — See Foreign ATTACHMENT; Corpora- 
TION, 3. 


Utrra Vires. — See Corporation, 4. 

Usury.— See Consiperation; NationaL Bank; Repeat. 
Venpor aNp Purcuaser. —See Fraups, StaTute or, 2. 
Verpicr. — See Aurrerors AcquiT, 1, 2; Maticious Prosecution, 1. 
Voter. — See ConstituTionaL Law, Strate, 1. 
Waiver.— See Insurance (Fine), 1; Lanptorp Tenant, 2. 


War. 

Where the law declared that payment of a debt should be presumed after a 
certain lapse of time, held, that the period during which the courts were closed, 
by reason of war, was to be excluded from the reckoning. — Gwyn v. Porter, 5 
Heisk. 253. 

See Carrier, 4; Cuariry; GuarpIAN. 


Warranty. 


The holder of a warehouse receipt for a certain quantity of flour assigned it 
‘* without any guaranty.” JJeld, that he was nevertheless liable on an implied 
warranty that the whole quantity was in possession of the warehouseman. — 
Michel vy. Ware, 3 Neb. 229. 
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Way. 


A person driving on a public street in a town turned off on to a private way 
which ran at right angles to the street, and which was not fenced off from it, and 
was injured by reason of a defect in the private way. Held, that the town was 
not liable. [Per Cur. It is not the duty of the town to point out private ways.) 
— Chapman v. Cook, 10 R. I. 304. : 

See Municipat Corporation, 1; Proximare Cause, 2. 


Wivow. — See Buriat; Conriicr or Laws, 1. 


Wit. — See Cuariry; Conriicr or Laws, 1; Devise; Executor, 3; 
Nuncupative Rarirication. 


WIrNeEss. 

1. A witness was objected to for defect of religious belief. Held, that the 
objection might be supported by the testimony of other witnesses, without inter- 
rogating the witness who was challenged. — Odell v. Koppee, 5 Heisk. 88. 

2. A promissory note was attested by the payee’s wife, who at that time 
could not by law be a witness in an action to which her husband was a party. 
In an action on the note by the payee, held, that, though the wife was then by law 
a competent witness, the note was not within the exception of the Statute of 
Limitations, which excepts notes signed in presence of an attesting witness. — 
Jenkins v. Dawes, 115 Mass. 599. 

See Contempr. 


Worps. 
* All Privileges and Appurtenances.” —See LanpLorD AND TENANT, 1. 
** Seised and Possessed.” —See Dower, 2. 
“Till the Summer. Till the Fall.” — Sve Consiperation. 
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BOOK NOTICES. 

United States Digest: A Digest of Decisions of the various Courts within the 
United States, from the Earliest Period to the year 1870; comprising all 
the American Decisions digested in thirty-one volumes of the United States 
Digest, with careful Revision and important Additions. By Benxsamiy 
VavuGuan First Series. Vol. II. Bonds—Costs. Boston: 
Little, Brown, & Co. 1874. 


Same. Vol. 1V. Counties—Discovery. 1875. 


For a full statement of our views on this series, we refer to 8 Am. Law 
Rev. 592, where we noticed the first volume. This series is a redigestion, a 
packing of thirty-one volumes into twelve. It does not purport to refer to all 
the cases decided in the courts of the several states and of the United States, 
but merely to such cases as are selected from them as interesting or instruc- 
tive, on the basis of selection heretofore employed in the Annual Digest. Its 
form and matter is condensed, revised, and improved, by the master hand of 
Mr. Abbott, and is a work of great labor and corresponding value, but of 
more value, as we have said before, as an index or dictionary than as a digest. 
We can see no evidence that the promise of the first volume has not been kept 
in its successors. 


Notes on the General Statutes of Massachusetts. By Uniex H. Crocker and 
Georce G. Crocker. Second Edition. Revised and enlarged, includ- 
ing the Statutes of 1874, and Massachusetts Reports, Vol. CX. Boston: 
H. O. Houghton & Co. 1875. 


Tue second edition of this work has added greatly to our indebtedness to 
the editors and inventors. Many lawyers make it a practice to annotate their 
volume of the General Statutes with marginal references to the later statutes 
and judicial decisions, but few do it so completely as the Messrs. Crocker. 
The first edition of their Notes was the result of the fortunate idea that a 
publication in book form of their daily annotations would be of assistance 
to all lawyers who had not at hand any means of quick reference to the pres- 
ent state of the statute law in this state. In that edition the editors call for 
the assistance of their fellow-members of the bar to correct mistakes and sup- 
ply omissions; and through this source, or more probably by means of the 
same editorial punctiliousness that made possible the earlier edition, the edition 
before us has swelled into a volume of considerable pretension. We notice a 
valuable addition in a table of contents and a full and careful index, which 
make the book complete in itself; and on the whole we should say that wher- 
ever, in this state or out of it. any person finds it necessary or agreeable to 
have a copy of the Statutes of Massachusetts, he must almost of necessity 
have this book as an interpreter, and of course that edition of this book that 
contains the latest statutes and the latest decisions. 
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Warrington’s Manual. A Manual for the Information of Officers and Mem- 
bers of Legislatures, Conventions, Societies, Corporations, Orders, &c., in 
the practical Governing and Membership of all such Bodies, according to 
the Parliamentary Law and Practice in the United States. By Wittram S. 
Warrincron,” Clerk of the House of Representatives of 
Massachusetts from 1862 to 1873. Boston: Lee & Shepard, Publishers. 
New York: Lee, Shepard, and Dillingham. 1875. . 


Ir is currently reported that the author of this manual once said that the 
fundamental rule of parliamentary law was, ‘‘ Never put an ass in the chair.”’ 
We fail to find this explicitly stated in the work before us; but yet we cannot 
infer, from any thing found under the head of ‘‘ The Presiding Officer,’’ that 
the author has changed his mind on a matter that certainly goes to the bottom 
of his subject. 

A more experienced master of parliamentary law than we has pronounced 
this to be by far the best manual of its size that has been produced; and we 
certainly can testify to its conciseness, to its clearness of statement, and to its 
orderly arrangement. ‘ For the largest part,’’ says the preface, ‘‘ this book 
seeks to give the reasons for the ordinary and the best practice of the best 
ordered bodies; ’’ and of this, as of any text-book, the value to the practitioner, 
as well as to the student, consists in the statement of principles rather than 
precedents. ‘‘ Given the reasons, and the practice adjusts itself.’’ 


Principles of Conveyancing: an Elementary Work for the Use of Students. 
By Henry C. Deane, Barrister. American Edition. Boston: Little, 
Brown, & Co. 1875. 


Tuis is the unassuming title of an admirable little work upon conveyanc- 
ing as now practised in England. The American editor, who, in his preface 
to the present reprint of the work, refers to the unnecessary modesty of the 
author in his use of the above title-page, and who, in a spirit of imitation 
perhaps, conceals his own name from an eager public, adds a second more 
pretentious title-page, as follows: ‘‘ An Epitome of the Law of Corporeal 
Hereditaments and Conveyancing.’? It would have been much better had he 
let ‘‘ well alone;’’ for the book is exactly what the author described it to be, 
and what he intended to make it. 

As we advance in the perusal of the work beyond the title-pages and pref- 
aces, we discern the cause of his concealment, and admire the modesty of the 
American editor. He seems to have exhausted his energies in the creation of 
his improved title-page and preface; for we seek almost in vain through the 
book for the tell-tale brackets which he informs us encircle his own additions 
and notes. Once only he is betrayed into prolixity, and indulges even in poe- 
try, — the latter, however, not original, — on the subject of dower. We regret 
that we must take issue with him in many of his statements of fact in that 
note, for it is his most ambitious effort. In describing the antiquity of the 
law of dower, he gives, as one of the earliest recorded instances, the gift of 
necklaces and rings to Rebekah by Abraham’s servant. We of course are all 
familiar with the brief history of Isaac’s short and comfortable courtship. 
Little Samuel himself is not more familiar to us pictorially than Rebekah at 
the well. But surely there is no evidence of dower there. It was and still is 
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the custom of the East, to buy the bride from the father, and the gift to 
Rebekah was nothing more than a propitiatory offering to reconcile her to 
marriage with an unseen and unknown Isaac. The editor’s other quotations 
from the Iliad and the Bible seem to us to be equally foreign to the subject. 
We believe it to be well established that the wife’s right of dower is an inher. 
itance to us from our Anglo-Saxon forefathers. 

Exhausted by this effort, our editor confines himself to occasional brief 
statements that the law as existing in this country is quite different from what 
it is stated to be in the text. If he had gone one step further, and stated what 
the law was in this country, and referred the reader to a few of the leading 
American decisions, it would have added greatly to the value of the work. 

As it is, however, Mr. Deane’s little book is an admirable résumé of the 
common law and of the many English statutes upon all the topics which he 
attempts. The greater part of it is, however, of little value to an American 
conveyancer, as the laws of real property, both here and in England, at the 
present time are chiefly statute laws, and many of the cumbrous and perplex- 
ing intricacies of English conveyancing have been wholly abandoned here, 
To a young Englishman we think the work would be invaluable, for it is clear 
in its diction, authoritative in its language, and exhaustive in its statement of 
the principles of the law. To an American reader the space, and it is by no 
means small, occupied in the discussion of English statutes, such as the Pri- 
vate Money Drainage Act, the Public Money Drainage Act, Land Clauses 
Consolidation Act, and many others, is of course wasted; and the editor 
should have omitted them from the reprint. Moreover, the chapters upon the 
law of Copyholds, Mortgages, Husband and Wife, Equity of Redemption, 
Statute of Uses, Settlements, and Long Terms, which constitute nearly the 
whole book, and are of great importance and interest to the English profes- 
sional reader, are, from the changes in the laws, of little practical value to a 
practitioner here. 

The author’s statement of the laws of leases, dower, and especially of 
fixtures, strikes us as the best part of the book. On this latter subject he 
refers to a recent case which he comments upon as carrying the law to its ex- 
treme limit. It is the case of D’Eyncourt v. Gregory, L. R. 3 Eq. 382, where 
a tenant for life, an evident lover of art, put up all over his house tapestry 
pictures in panels, frames fitted with satin, statues, vases, stone gardens, and 
glasses and pictures not in panels, and upon his death the glasses and pictures 
not in panels were held alone removable. 

The execution of the book is simply perfect. The print is clear and entic- 
ing to the eye, the paper thick and clear, the size of the book such as should 
be made the uniform one for all law-books by statute, and the binding excel- 
lent. It is a pleasure to read it on these accounts, and from its admirable 
style. 


An Analysis of Kent’s Commentaries. By Freprerick 8. Dickson. Phila- 
delphia: Rees Welsh. 1875. 
Tuts book is the skeleton of Kent’s Commentaries, and is prepared, the 
author tells us, with a view of enabling ‘‘ the student more clearly to compre- 
hend the system upon which the commentaries are constructed,’’ and, at the 
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game time, of lightening ‘the labors of the practitioner in referring to the 
text.’’ It is not intended to be used as a distinct book, but as a supplementary 
yolume in connection with the original work. Mr. Dickson has taken the sub- 
ject of each lecture, divided it into heads, aud again subdivided once or more 
times each head until he has reached the ultimate propositions or principles of 
the subject, which are given generally in Kent’s language, though sometimes 
a definition has been borrowed from some other authority, or has been con- 
densed by the author from the general description in the text. Our readers 
will perhaps best understand his method from an illustration. Lecture XLIV., 
for example, is analyzed thus: — 


NEGOTIABLE PAPER. 


1. DeFiInep as— A wriiten order, request, or promise, for a certain sum of 
money, made payable to the payee or to his order, or assigns, or to bearer, 
whereby it may be transferred or negotiated so as to enable the assignee 
to sue upon it in his own name [77]. 

2. Kixps. —1. A Bill of Exchange. A written order or request by one per- 

son to another for the payment of money at a specified 
time absolutely, and at all events [74]. 

2. A Promissory Note. A written promise by one person to 
another, for the payment of money at a specified time 
absolutely, and at all events [74]. 

3. A Check. <A written order for a certain sum of money, 
drawn upon a bank or banker, payable to bearer, or to a 
particular party only by name, or to him or his order, on 
presentment, without days of grace; and it is never pre- 
sented for mere acceptance, but only for payment [104, n. 


8. QUALITIES. 8. Notice. 
4, TRANSFER. 9. DiscHaRrGcE. 
5. ACCEPTANCE. 10. Measure or DamaGeEs. 
6. PayMENT. 11. Guaranty. 
7. Protest. 


On subsequent pages each sub-head, as ‘‘ Protest,’’ is taken and again sub- 
divided on the same plan, — a reference being always made to the proper page 
of the Commentaries. Each alternate page is left blank for manuscript 
notes, or such memoranda in amplification of the author’s outline as the stu- 
dent may think necessary. 

Whether this work will be very useful to the practising lawyer, we very 
much doubt. If he wishes to consult Kent on any point, it will be easier to 
examine the index of the work itself, and refer directly to Kent’s discussion 
of the subject, than to consult this digest of it. In practice, Mr. Dickson's 
volume would only be useful as a sort of index; and a good index to the orig- 
inal work should answer the same purpose. 

To the student, however, we can see that the book will be of great value. 
It is a succinct statement of all the law to be found in Kent, arranged logi- 
cally, so that a general grasp of each topic can be obtained easily, and the 
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student prepared to follow understandingly the full discussion of the subject 
in the pages of the original work; and we cordially recommend it to the atten. 
tion of all who are engaged in teaching law. In our judgment the true plan 
for thorough and scientific legal education is, in the first instance, to impress 
firmly upon the student the principle, and then to make him understand it 
thoroughly by giving him the leading cases under it as illustrations, and teach- 
ing him to apply it for himself to each state of facts. To give a student a 
collection of cases, and expect him from thein to extract the principle for him- 
self, is like teaching science by compelling the learner to find each law for 
himself by repeating the experiments of its original discoverer. So many of 
our text-books are mere collections of cases arranged chronologically rather 
than logically, that a scientific statement of principles is a refreshing contrast; 
and the reader of Mr. Dickson’s volume may well be satisfied that the law is 
not such an absolutely trackless sea as it may well seem to him when he rises 
from the perusal of one of these ill-digested collections. 

So far as we can judge from our examination of the volume, the author 
has stated the contents of the main work with accuracy, and his digest is reli- 
able. Even the errors of the original are faithfully reproduced. Thus, on 
page 155, we find the proposition that a contract of sale is made valid under 
the Statute of Frauds ‘ by delivery or tender of it, or payment or tender of 
payment.’’ This proposition certainly is stated in Kent’s own words, but we 
think our author would have been justified in amending it; but, as it could 
hardly have been the result of original research, it affords the most satisfac- 
tory evidence of the author’s fidelity in carrying out his task. 

The volume itself is handsome, the paper, print, and binding being alike 
excellent. 


Massachusetts Reports, CXI. Cases argued and determined in the Supreme 
Judicial Court of Massachusetts. November, 1872—March, 1873. Reported 
by Abert G. Browne, Jr., and Joun C. Gray, Jr. Boston: H. 0. 
Houghton & Co., corner Beacon and Somerset Streets. 1875. 


Tue prompt publication of the 111th volume of the Massachusetts Reports 
by Mr. Gray encourages the hope that the hiatus now existing in the decisions 
of the Supreme Court, as published, may speedily be filled. 

This volume, however, will not, as we believe, be found specially interest- 
ing to the profession, as compared with some of its immediate predecessors; 
for it contains rather more than its fair proportion of cases which are sui gen- 
eris, and which are not likely to be often cited as precedents. 

In Earle v. Rice, p. 17, the court give another application of the equitable 
doctrine which allows oral evidence to be introduced for the purpose of con- 
trolling a written instrument; an executory written’ contract between husband 
and wife being set aside upon the expressed ground of a precedent oral declar- 
ation by the parties, that the papers should have only a moral obligation, but 
uo binding effect in law. The case carries out the views before so elaborately 
explained by Wells, J., in Glass v. Hulbert, 102 Mass. 24, and Campbell v. 
Dearborn, 109 Mass. 130. 

In Potter v. Jacobs, p. 32, a party who had entered upon real estate in pur- 
suance of an oral contract for its purchase, who had put up a house upon it, 
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and had paid part of the purchase-money, is held entitled to specifie perform- 
ance of the original oral contract, the owner having tendered him a deed at 
an increased price. The case is put upon the ground that the part perform- 
ance would avoid the Statute of Frauds; and no opinion is expressed upon the 
point raised by the plaintiff that the undelivered deed, tendered by the owner, 
might serve as a sufficient memorandum to satisfy the statute. The part per- 
formance is held to have placed the parties in such position that they could 
not be restored to their rights if the contract were abandoned. 

Hashell y. Varina, p. 84, is w decision of great public importance with re- 
spect to titles depending upon levies on execution; the land, in ‘this case, 
having been seized, and the proceedings having then been suspended by reason 
of a prior attachment, it is held, that an unexplained neglect in resuming the 
proceedings on the part of the officer or creditor, during more than thirty 
days after the dissolution of the prior attachment, will vitiate the levy. 

This seems at first sight rather harsh and arbitrary, especially as the deci- 
sion would seem inevitably to throw a cloud upon many titles which have 
hitherto been passed without question; but an examination of the authorities 
upon which the judgment is based will show that its ultimate effect will be 
to make a certain and definite rule, which can be safely followed, while the 
conclusion upon the precedents will be found to be irresistible. 

The opinion, moreover, indicates that the officer's return must actually 
give reason and explanation for a longer delay than thirty days, although 
there is no direct intimation as to what explanation or reason would be suffi- 
cient. The import of the court’s language would seem to be that a mere 
statement of the officer that an adjournment was necessary would not be 
enough without an explanation on his part, and it would then be left to the 
court to say in each case whether such explanation was satisfactory. 

In Thwing v. Great Western Insurance Co., p. 94, the court, in construing 
an insurance policy upon a vessel, affirms its previous decision that a warranty 
‘not to load more than her registered tonnage ’’ is not broken by carrying as 
freight, in addition to coal and other cargo, a certain amount of coal as dun- 
nage, instead of following the opinion of the Supreme Court of the United 
States in Great Western Insurance Co. v. Thwing, 13 Wall. 672, as rendered by 
a divided court. 

In Eastern Railroad Co. v. Boston & Maine Railroad Co., p. 125, the court 
considers the constitutionality of a statute authorizing one tailroad corpora- 
tion to take for its own use, for railway purposes, land previously taken and 
occupied by a similar corporation under general laws, although the effect of 
the taking might be to deprive the latter, not only of the land in question, 
but also of a part of its business, and to injure its franchise. 

This question is one which has of late attracted much attention and inter- 
est in the legislature and elsewhere; but the opinion upholds the right of the 
legislature in the fullest extent to provide by statute for the transfer and 
change of the nature of property acquired by corporations for public purposes, 
by virtue of the right of eminent domain. 

An interesting question arises under the decision as to the general railroad 
law, first enacted by St. 1872, c. 53, and now in force, which provide for the 
organization of railroad corporations without special charters; viz., whether 
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such corporations can locate their railroads over land previously appropriated 
to public purposes. 

In Gregg v. Massachusetts Medical Society, p. 191, a bill in equity, seeking 
an injunction against a corporation created by a statute authorizing it to expel 
its members, to restrain it from proceeding with an investigation of charges 
against certain members which were claimed to be reasons for their expulsion 
from the corporation, a demurrer to the bill is sustained upon the ground that 
the court has no jurisdiction in equity. 

The decision is not founded explicitly upon the want of jurisdiction in this 
court arising from the peculiarity of the Massachusetts statute clothing it with 
chancery jurisdiction, but upon the broader principle that courts of general 
equity powers, like the High Court of Chancery in England, have refused to 
interfere in similar cases, or, in the language of the opinion, that ‘* injunctions 
issue against parties, and not against courts.’’ 

Thus it would seem that the equitable power of the court, under the statute 
extended to all cases where there is no plain, adequate, and complete remedy 
at law, is in no respect enlarged by the language used, beyond those of courts 
not trammelled by statute, although, as we have lately seen in Jones v. New- 
hall and Suter v. Matthews, in the 115th Massachusetts, it is much limited 
by it. 

It is true, however, that in Gregg v. Massachusetts Medical Society, it may 
be inferred that the final decision of the corporation might be reviewed upon 
a mandamus. 

In Harvard College v. Head, p. 209, it was held that the defendant, John 
A. Head, having an annuity charged upon property held in trust by the plain- 
tiffs, and having, in 1860, in contemplation of his marriage with the other 
defendant, Charlotte E. Head, assigned all his right in the same to her “ dur- 
ing the continuance of the marriage,’’ was entitled to hold the same, after 
she had obtained a divorce from him in Vermont, from a court having juris- 
diction of the parties, by a decree making specific provision for her alimony, 
but not dealing with the annuity. 

Connihan v. Thompson, p. 270, decides that a bill for specific performance 
of a contract concerning lands, and an action at law for damage for breach 
of the same, are not so far inconsistent that the commencement of one will 
operate as a waiver, by election, of the other; and the principles applicable to 
the subject are stated with the greatest precision and clearness by Mr. Justice 
Wells. We have seen it suggested in a review of this volume, that this case 
intimates an opinion upon the vexed question among conyeyancers, whether 
the finding of a contract for sale recorded in the registry of deeds is in itself 
a notice to a purchaser, and so binding in equity. No such suggestion is 
made. The court merely state the familiar rule, that actual notice, however 
obtained, is binding; but whether the knowledge of an unauthorized copy 
upon the books of the registry has any legal effect is a very different question, 
still likely to perplex searchers of the record. 

Jenkins v. Bacon, p. 373, is an interesting case, in which the court (Mor- 
TON, J., dissenting) hold a party liable for the loss of a government bond, 
which he had received from one starting upon a long voyage, to keep as a 
bailee, without hire, be having sent it by mail to the wife of the owner with- 
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out his or her request. The bailee was to cut off the coupons from time to 
time and send them to the depositor’s wife, and the case is placed upon the 
ground that the commission was in the nature of a trust, which the bailee, 
having once accepted, could not lawfully terminate as he attempted to. 

The criminal cases of the volume, pp. 392 to 445, are not of especial inter- 
est to the profession. 

Commonwealth vy. McEthaney, p. 439, holds that the court may grant a 
motion for a new trial in a capital case, within one year, even after sentence 
and the issuing of a warrant for the execution of the prisoner. 

West’s Case, p. 443, interprets the St. 1867, c. 301, § 2, allowing par- 
dons, on condition that the prisoner should, upon a subsequent conviction, 
serve out the unexpired part of his original sentence, to refer only to such 
part of the actual term of time for which he was first sentenced as might remain 
unexpired when he should be subsequently convicted. 

In Thorndike v. Burrage, p. 531, the court decide per curiam that the leaving 
of nine cart-loads of rubbish by a tenant on quitting the demised premises is 
no breach of a covenant to leave the premises in good tenantable repair. 


Massachusetts Reports, CXVI. Cases argued and determined in the Supreme 
Judicial Court of Massachusetts. September, 1874—January, 1875. 
Joun Laturop, Reporter. Boston: H. O. Houghton & Co. 1875. 


Mr. Laturor brings out this his second volume with a promptness that 
will, if continued, endear him to the profession; and the cases are reported 
with the accuracy, neatness, and good taste that mark the work of an accom- 
plished lawyer. The table of the cases cited by the court inserted in this 
volume, as in the former one, will be of great convenience in tracing out the 
history of any case or series of cases, and in seeking for any comments that 
may have been made upon decisions of this and other courts. 

The cases reported in the volume are not themselves of great general 
interest. The questions involved, though often important and discussed with 
an acuteness and ability worthy the high reputation of the court, are mostly 
of local procedure, and the interpretation of local statutes. A few of them 
are worthy of special reference. 

In Commonwealth v. Barry, p. 1, the court decide that the State courts 
have jurisdiction of a larceny committed by the teller of a national bank, of 
the property of the bank, notwithstanding that he may also be subject to 
punishment for embezzlement under the Uuited States statute of 1564, 
c. 106, § 55. 

In Du Vivier v. Hopkins, p. 125, i it was held that a claim against the insol- 
vent estate of a deceased person pending in the Superior Court on appeal from 
the decision of commissioners of insolvency, appointed by the Probate Court 
under the Gen. Sts. of Massachusetts, c. 99, cannot be removed to the 
United States courts by the appellants, citizens of another state under the 
United States Statute of 1867, c. 196. 

In Boston Seamen’s Friend Society v. Mayor, §c., of Boston, p. 181, the 
court held, in an elaborate and able opinion, that the exemption of the real 
estate of charitable institutions from taxation, under the Gen. Sts. c. 11, § 5, 
only extends to taxation for general purposes, and does not include assess- 
VOL. IX. 49 
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ments for local improvements under the so-called betterment acts. The same 
doctrine is applied to the real estate of agricultural societies in Worcester 
Agricultural Society v. Mayor, §c., of Worcester, p. 189. But in the case of 
Worcester County v. Mayor of Worcester, p. 193, the court decide that land of 
a county used for county purposes is exempt from taxation for all purposes, 
whether public or local. The last case stands well upon the grounds on which 
the court place it. It might also stand on the broader ground that the sove- 
reign is not bound by a statute unless specially named, the principle on which 
crown property in England is held not to be liable to rates. Dollar Savings 
Bank y. United States, 19 Wall. 238, 239; United States vy. Herron, 20 ib. 251; 
Mersey Docks vy. Cameron, 11 H. L. Cas. 443. 

In Montgomery v. Pickering, p. 227, it was decided that where a bond for 
a deed was procured by fraud from a person who afterwards, with full knowl- 
elge of the facts and after taking legal advice, executed and delivered the 
deed, the deed did not operate as a confirmation of the previous transaction, 
unless it was given with that intent. 

Tapley v. Martin, p. 275, decides that if at the time a suit is brought both 
parties are citizens of the state, one party by becoming the citizen of another 
state, does not become entitled to remove the suit to the United States 
courts. 

The most important case in the volume is Sparhawk v. Sparhawk, p. 315, 
in which the court declared unconstitutional an act of legislature providing 
that ‘all divorces nisi heretofore decreed under and by authority of” a 
former statute ‘‘ shall be deemed and taken to be, and have the force and 
effect of, absolute divorces from the bonds of matrimony,’’ and that the Su- 
preme Court upon petition and notice may authorize the party against whom 
such divorce has been granted to marry again. 

It is a pity that a case involving so important a question of legislative 
power was not more thoroughly argued than this seems to have been; for the 
reasoning of the court, though very forcible, does not quite convince us that 
the act in question was beyond the power of the legislature, however unwise 
it may have been. If it was the exercise of a power confided by the constitu- 
tion to the judiciary, it of course was beyond the power of the legislature, 
because the Declaration of Rights of Massachusetts declares that ‘ the legis- 
lative department shall never exercise the executive and judicial powers or 
either of them.’’ This broad statement must, however, be taken with some 
qualification; for when the Senate sits as a court to try articles of impeach- 
ment found by the House of Representatives as the grand inquest of the 
Commonwealth, the legislature exercises judicial powers, and when, as it 
formerly did, it elected the Secretary of the Commonwealth and other execu- 
tive officers, it exercised executive powers. But, besides this, the very words 
“ legislation ’’ and legislative department ’’ are words of broad import, and 
imply, ez vi termini, the exercise of very broad judicial functions. Almost all 
private bill legislation, the regulation of highways and public charities, and 
legislation of a remedial character, — those duties, in short, which devolve on 
the legislature as parens patria, — are quasi judicial in character, and yet they 
are also purely legislative, and such as no court could properly exercise; and 
it seems to us, too, that there may be a border line where these two depart- 
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ments do in a manner overlap each other, and where the legislature may 
assign duties to the courts or perform them itself. The case of questions 
arising in the administration of charitable and other public trusts is a striking 
illustration. Sometimes the legislature refers such questions to the courts, 
and at other times enacts special laws to dispose of them. The dissolution of 
a marriage, as distinct from a divorce, is in one sense judicial; but, we think 
itis quite as much a legislative act, and we believe no court, either in England 
or the colonies, possessed the power to dissolve a marriage at the time of the 
Revolution. And the whole subject of marriage and divorce is one to such a 
degree sui generis, involving so many interests and at times so much happiness 
or misery, that we should be sorry to see it disposed of by a few broad words 
which, as Chief Justice Shaw said of the declaration that all men are born 
free and equal, ‘* as a broad general principle, such as ought to appear in a 
declaration of rights, is perfectly sound,’’ but, when applied practically, requires 
great caution and circumspection. Roberts v. Boston, 5 Cush. 205. Indeed, 
mathematical or even metaphysical precision is not always possible in govern- 
ment and jurisprudence. The subject, however, is too broad a one to be 
discussed in a book notice. 

Chickering v. Globe Insurance Company, p. 321, is a very important case on 
the law of life insurance companies and the powers of an agent; but it turned 
almost entirely upon the particular circumstances of the case, which are too 
long to be recited here. 

There are other cases of considerable interest, for which we have no space. 


The typographical execution of the volume is worthy of the fame of the 
Riverside Press. 


A Digest of American Railway Decisions: comprising all reported American 
Cases in which a Railway Company is a Party, and all other Cases in which 
Railway Law is determined. By Joun F. Lacey, of the Iowa Bar. 
Chicago: Callaghan & Co., Law Publishers. 1875. 


TneReE are no books more practically useful, and more certain to be well 
received by the profession, than digests devoted to particular branches of the 
law; and we have no doubt that this, like the Digest of Fire Insurance Deci- 
sions, will find a ready welcome. We think, however, that the author made 
a mistake when he abandoned his original design, which was to make simply 
a digest of American railway law, and undertook to include all reported 
eases in which a railway company was a party. A digest like this should 
contain all the cases on the subject of which it treats, and should include 
nothing else; but it is obvious that railway companies must occasionally be 
involved in litigation in which no question of railway law arises, and hence 
many decisions have crept into this volume which would be better placed 
under other heads of the law. The result is an unnecessary addition to the 
size of the work, while its logical symmetry is much impaired. We have 
been surprised, in running over its pages, to see how many of the cases cited 
have nothing whatever to do with railway law; and it is not uncommon to 
find heads under which there is not a single case which properly belongs in a 
railway digest. Thus, under the head of ‘* Admiralty *’ there is only one case, 
which is digested as follows: ‘* The jurisdiction of a court of admiralty in 
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torts depends entirely on the locality. It may extend to places within the 
body of a county.’? Under ‘* New Trials” a case is cited to support the 
proposition, ** A verdict supported by the evidence will not be disturbed;’’ and 
others involve principles equally obvious, and equally out of place in this 
digest. Further illustrations are to be found under the heads, ‘* Arrest,” 
Broker,’’ ** Executors de son Tort,’’ ‘* Appeals’? (one subdivision of the 
latter being entitled ‘‘ General Term ”’ and devoted exclusively to points of 
practice peculiar to New York), ‘‘ Pleading,’’ ‘* Writs of Assistance,” and 
others which we have no space to enumerate. This interpolation of foreign 
matter, with the consequent multiplication of heads and cross-references, is so 
serious a fault that we venture to hope that the work will be remodelled in 
future editions. 

We notice also occasionally very awkward sentences, which a little more 
care would have improved; as, for example, this on the first page: ‘‘ Suits for 
injuries to the person die with the person, and may be taken advantage of by 
the defendant on the trial, without a plea in abatement; ’’ or this on. page 11: 
‘* Parol evidence of a contract is properly stricken out, where a letter making 
the contract of the appointment of an agent is subsequently produced on the 
trial.”” No one, to be sure, would misunderstand the first sentence; but as 
much can hardly be said of the second. Again, it is desirable that, if the 
alphabetical arrangement of heads is adopted, it should be adhered to; and 
yet on page 24 we find ‘ Costs’? between ‘‘ Estoppel”’ and ‘‘ Engineer as 
Arbitrator,’’ which last head, by the way, is not perhaps one to which the 
inquirer would naturally turn. These, to be sure, may be small matters; but 
it is by them that our judgment as to Mr. Lacey’s care and accuracy must in 
great measure be formed. 

Among the nice points which have come before the courts for decision we 
observe on page 35, under the head ‘ Revolver,’’ two cases which are not 
without interest. The first is thus stated, ‘‘ A revolver is included in personal 
baggage;”’ while the second decides that ‘‘Two revolvers are not reasonably 
necessary as a part of a passenger’s baggage in Illinois, and a recovery can 
only be had for one in case of loss of baggage.’’ How far the second case was 
decided upon considerations peculiar to Illinois, and how far the court took 
judicial notice of the dangers which beset the traveller in that state, we are 
unable to say without consulting the case; but we can easily foresee that a 
conflict of decision on the question is extremely probable. Surely, if one 
revolver is necessary in Illinois, a cautious man might not unreasonably guard 
against accidents by having an extra weapon, especially if he was merely 
passing through the state on his way to the Black Hills. 

The volume contains a table of cases cited and a table of cases overruled, 
the value of which would be greatly increased if the cases were cited under 
the defendants’ names as well as those of the plaintiffs. One is quite as apt 
to forget the plaintiff's name as the defendant’s, and provision should be 
made for defective memories. 

The author claims that he has included “ all the reported American cases 
in which a railway company is a party;’’ and we are satisfied that he is sub- 
stantially correct, though we do not find Shaw v. The Boston & Worcester 
Railroad, 8 Gray, 45, among the cases cited in the table. The defects in the 
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work which we have pointed out will not, however, prevent its being of great 
service in practice; and if the matter which Mr. Lacey has collected with so 
much industry is sifted, and to a certain extent rearranged in a future edition, 
he will very materially increase its value, and add to the obligations under 
which he has placed the profession. 


Hall’s Essay on the Rights of the Crown and the Privileges of the Subject in the 
Sea-shores of the Realm. Second edition, revised and corrected, together 
with extensive annotations, and references to the later authorities in Eng- 
land, Ireland, Scotland, and the United States. By Ricnarp LovELanp 
LoveLAND, of the Inner Temple, Barrister at Law. With an Appendix 
containing: I. Lord Chief Justice Hale’s De Jure Maris; Ul. The Case 
of Dickens v. Shaw ; II. Mr. Serjeant Merewether’s Speech; 1V. Forms 
in use by the Board of Trade. London: Stevens & Haynes, Law Pub- 
lishers, Bell Yard, Temple Bar. 1875. 


A VALUABLE repertory of information and collection of cases on the subject 
to which it is devoted. The essay by Ropert Gream HA ut was originally 
published in 1830, and the present editor modestly contents himself with hop- 
ing that his own labors may prove an assistance to those engaged in cases 
relating to the foreshores of the country, — which hope will doubtless be grati- 
fied. The word ‘foreshore ”’ is new and seems to have been first authorita- 
tively used in 1866 in the Act of 29 & 30 Vict. c. 62, § 7, as equivalent to 
“the shore and bed of the sea, and of every channel, creek, bay, estuary, 
and of every navigable river of the United Kingdom as far up the same as the 
tide flows.”’ 

We infer from the transfer, by the before-mentioned statute of 1866, of 
the jurisdiction over the foreshore from the Commissioners of Woods and 
Forests to the Board of Trade, and from the forms adopted by the latter, re- 
quiring returns from various public officers, that the British Government 
has awakened to the necessity of guarding the public rights from the encroach- 
ments of private landholders, and is proceeding in its deliberate and solid 
way to take the proper measures to meet the emergency. And we look for- 
ward expectantly to further legislation on the subject. 

The law is clearly laid down in the essay that the shore of the sea, defined 
as the space between the ordinary high and low water marks, and the fundum 
or soil at the bottom of all the British seas, belong to the king, subject to 
the public rights of fishing, landing, and the like. The rights of the crown 
may be the subjects of grant, or prescription which supposes a grant; but the 
grant must be precise, and a grant of wreck or of royal fish, or flotsam, or 
the like, may accompany a grant of the shore, or each may be held in sever- 
alty. This peculiarity, of course, embarrasses the lord of a manor who wishes 
to claim a right to the shore by prescription, and Mr. Loveland very properly 
hopes that in the interest of the public such embarrassment may not be 
diminished by incautious decisions. 

The case of Dickens y. Shaw is one in which the lord of a manor hear 
Brighton in England unsuccessfully claimed a right as such to the shore used 
by the bathers. The English law is fully discussed, and seems to be suffi- 
ciently uncertain. But the speech of Mr. Serjeant Merewether utterly denies 
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the doctrine of the essay, and claims that it first came in with the Stuart 
kings, and is not law. The case in which he so spoke was entitled “The 
Attorney-General against the Mayor and Corporation of the City of London,” 
and concerned the respective rights of the crown and the city in and to the 
harbor of London. It was before the Court of Chancery in 1849, and is 
doubtless fully reported somewhere, but where does not appear; and, if the 
case has ever been decided, that does not appear. It may still be in gremio 
legis. 

The learned serjeant also denies stoutly that the book printed in the 
appendix, and there called ‘* Lord Chief Justice Hale’s De Jure Maris,” was 
ever written by that great jurist, and avers that there exists but very slight 
reason why any one should ever have supposed that he wrote it. 

To descend for a moment from grave to gay, —a friend of ours some years 
ago wrote a copy of verses on the King’s Prerogatives, and we gladly give 
the benefit of our circulation to one of his stanzas: — 


* All wrecks were his; and that no man 
Might doubt his sovereign claim, 
He added in the Latin tongue 
Rex when he wrote his name.” 


An Introduction to the History of the Law of Real Property, with original A uthor- 
ities. By Kenetm Epwarp Dicsy, M.A. Oxford. 1875. 


Tus little volume is a signal evidence of the growing appreciation of the 


fact that the true economy of legal study is a careful and exact examination 
of the sources of the law. Lord Coke’s advice, ‘‘ melius est,’’ &c., has, how- 
ever, been much oftener quoted than followed; and the books present numer- 
ous instances of how abundant a harvest of errors a mistaken analogy or a 
false etymology may produce. We may refer for illustration to the note on 
page 129 of the volume before us, on the doctrine that prescription implies a 
grant, or to the absurd derivation of agreement from aggregatio mentium, 
which was the foundation of the much-contested doctrine of Wain v. Walters, 
5 East, 10. 

The spirit of critical analysis and patient investigation has achieved admi- 
rable results in the field of history; and the labors of Kemble, Palgrave, and 
Freeman have illustrated the inquiries of Austin in theoretical and of Stubbs 
in constitutional law. If, moreover, a precise historical method is applicable 
to any branch of the law, it is especially so to that of real property, and is in 
this particularly fruitful in results. In no other branch have the principles 
been so long established, or are so clearly traceable to their origin, or so capa- * 
ble of full and apt illustration from records and other permanent memorials 
from the earliest period. 

Mr. Digby’s modest volume professes to be designed for the student. It 
is singularly well adapted to its purpose. The style is clear, and the author 
seems to possess a happy faculty of presenting the many abstruse and difficult 
parts of his subject in a simple form, readily intelligible to the legal student, 
whose path heretofore has been by no means strewn with roses. There is at 
the same time evidence on every page of a thorough acquaintance with sources 
of authority on the topic he is handling, while, by the judicious yet copious 
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extracts from ancient statutes, cases, and the like, the text is fixed on the 
mind by our being brought face to face with the actual evidences of the ancient 
law; and the student is at the outset made familiar with the form of much 
that would be obscure to him if left to his own unassisted inquiry. 

But the book may well claim a place also in the library of the practising 
lawyer or of the judge. The same merits commend it equally to them. And 
we have met no work which gives in so connected and succinct a form the 
growth and true value of the somewhat composite system known as the mod- 
ern law of real property. Its range, moreover, in no respect conflicts with the 
larger treatise of Mr. Williams or the brief Handy Book of Lord St. Leonards, 
although its general style has much in common with the former. 


Reports of Cases argued and determined in the Supreme Court of Ohio. By E. 
L. De Wirt, Attorney at Law. New Series. Volume XXIV. Cincin- 
nati: Robert Clarke & Co. 1875. 

Tus volume is out with commendable promptness, and contains the de- 
cided cases down to and including the December Term, 1874. There are very 
few cases, however, of much general interest or importance, turning, as most 
of them do, on the construction of state statutes or on points of local practice. 
The volume begins with a short memorial of Judge Walter F. Stone, one of 
the judges of the Supreme Court during the period covered by these reports, 
who died December 23, 1874, at the age of fifty-two years. The reporting is 
creditably done, on the whole, although it falls far below our ideal. There 
seems to be no effort at compression, but on the contrary, the general effect is 
expansion. The material furnished should have been published in a much 
smaller and neater volume. 

We notice the following cases: — 

Stanley v. The State, p. 166, which holds, for the first time in Ohio, that 
the bringing into this state by the thief, of goods stolen in Canada, is not lar- 
ceny in this state. This is decided the same way in Massachusetts, but the 
opposite has been held in Maine and Vermont. We think the rule here adopted 
to be the sound one. 

Harrison v. Hoyle, p. 254, which involved the question which of two con- 
tending bodies was the true Ohio Yearly Meeting of the Society of Friends. 
The court adopt the rules of the society, and give them the force they think 
they were intended to have, the effect of which in this case is merely to decide 
that one of the parties to the action was properly elected trustee, and should 
have possession of the property of the society. The case is notable, however, 
as one of the examples of the tendency of courts to enter into polemical 
discussions on questions outside of the strict line of their judicial duties, 
especially where some religious question is involved, the result of which is 
invariably dissension, and long wordy opinions on one side and the other, 
expensive to the reader, and productive of little value to any one. 

Breslin vy. Brown, p. 565, which decides that where a contract for a public 
improvement was to be let to the lowest bidder, and A., who had put in his 
bid, and B., who was about to file his, agreed to become partners in doing the 
work, provided either of them got the contract, and where B., who made the 
successful bid, refused to share with A., but sold out to a third party. B. was 
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answerable to A. for one-half the profits he received from the sale of his con. 
tract. 

Marietta § Cincinnati R.R. Co. v. Picksley, p. 654, where the court say that 
a charge to the jury consisting mainly of extracts from opinions in reported 
cases, having no special reference to the circumstances of the case on trial, 
and being in the nature of an essay on the general subject of negligence, would 
hardly serve the purposes of a charge, would tend to mislead the jury, and 
was a proper ground for a new trial, although not strictly objectionable in 
point of law. 


A Treatise on the Law of Private Corporations Aggregate. By Joseru K. 
ANGELL and Samuet Ames. Tenth edition, revised, corrected, and 
enlarged. By Joun Larurop, of the Boston Bar, Boston: Little, Brown, 
& Co. 1875. 


Wuen, more than forty years ago, the first edition of this work made its 
appearance, it bore manifest traces of its dual paternity, and was somewhat 
sharply criticised on account of incongruities of style and arrangement, — 
defects which naturally grew out of the peculiar mode of authorship. Mr. 
Angell was rather disposed to be diffuse, and was not always careful; while . 
Mr. Ames, then a young lawyer with a rapidly increasing business, and plainly 
on his way to the bench which he afterwards so much adorned, had no time 
for diffuseness, and no choice but to be accurate. The book, however, was 
substantially satisfactory from the start, and became at once indispensable to 
every lawyer. Improved until the seventh edition by the personal supervision 
of the late Mr. Chief Justice Ames, and since then well cared for by Mr. 
John Lathrop, who now gives us the tenth, with all the late English and 
American cases cited in their appropriate places, it may be accepted as with- 
out question the best and only satisfactory work in the language on this im- 
portant title of the law. During the last year Mr. Brice, an English author, 
gave to the public a separate ‘‘ Treatise on the Doctrine of Ultra Vires;” in 
other words, an exposition of the Incapacities of Corporations, all of which 
substantially may be found in the work under notice, and, for the most part, 
in its eighth chapter, while a large part of the work is devoted to cases show- 
ing the Capacities of Corporations. The British lawyer, under the lead of the 
strict notions of the old common-law lawyers, who seemed to think that cor- 
porations could not be or do much at the best, and that only in the most 
clumsy way, has been slow to find out how to adapt them to the exigencies 
of modern affairs. The American lawyer, on the other hand, less trammelled 
by precedent, and stimulated by the necessities of a comparatively new 
country to seek for some substitute for individual wealth, laid hold upon the 
corporation as the proper agency whereby to combine capital and develop in- 
dustry, and early gave his attention to considering to how great an extent, con- 
sistently with sound principles, the powers of such agencies could be developed 
and applied. Hence the difference in the progress and growth of corporation 
law in the two countries. In England it has been slow and difficult, while in 
this country it has been rapid and easy. We are still somewhat in advance 
of England in our views of the powers and capacities of corporations; but she 
is gradually coming up, and doubtless both systems of law will, in no long 
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time, agree in holding that a corporation, so far as the object of its creation, 
its special faculty, is concerned, is substantially a natural person, clothed with 
all his powers and subject to all his liabilities. It is the tendency towards 
this view which has made here, and will make elsewhere, the soulless corpo- 
ration a most efficient handmaid of industry and a most powerful agency in the 
march of civilization. 


A Treatise on the Law of Trespass in the Twofold Aspect of the Wrong and the 
Remedy. By Tuomas W. Waterman. In two volumes. Vol.I. New 
York: Baker, Voorhis, & Co. 1875. . 

Tue author’s plan contemplates a general review of the law of trespass. 
The volume before us relates to trespass to the person and to personal prop- 
erty, while the second volume, yet to be published, will be devoted to tres- 
pass to real estate. We have examined the work with great interest, and are 
gratified to find it lucid, accurate, and well designed for use by the active 
practitioner. The first volume comprises three books, entitled respectively 
Trespass in General, Trespass to the Person, and Trespass to Personal Prop- 
erty. Under the first head the subdivisions are the Definition and Nature of 
Trespass, and Trespass as a Remedy. Trespass to the Person embraces 
assault and battery, and false imprisonment. Trespass to Personal Property 
includes a consideration of title to the same, wrongful taking by private per- 
son, taking by an officer, who may maintain the action and the remedy for 
wrongful taking and injury. We have the learned author’s assurance that in 
the preparation of this work he has undertaken to eschew, with few excep- 
tions, all books of reference but law reports; to read carefully every reported 
decision, and to adopt his conclusions only after a systematic and patient 
study and comparison of the cases: and in this attempt it appears to us he has 
succeeded admirably. We are especially pleased with the manner in which 
cases are stated in the text. A text-book now-a-days is of comparatively little 
use unless it enables one for ordinary reference to dispense with an examina- 
tion of the reports. It is doubtless much easier to make a general statement 
of principles, with a reference to the various authorities, than it is to state 
the exact points decided by those authorities, and to state the facts with 
sufficient fulness to make the points clear; but the one who does the last 
work is specially entitled to thanks at a time when the number of reports is 
increasing with such alarming rapidity. 


The Pacific Law Reporter. San Francisco, Cal. 

The Pittsburgh Legal Journal. Pittsburgh, Pa. 

The Western Jurist. Des Moines, Iowa. 

The Monthly Western J urist. Bloomington, Ill. 

The American Law Register. Philadelphia, Pa. 

The American Law Times and Reports. New York, N. Y. 
Chicago Legal News. Chicago, Ill. 

The Central Law Journal. St. Louis, Mo. 

The Law Times. London, Eng. 
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The Solicitor’s Journal and Reporter. London, Eng. 

The Southern Law Review. St. Louis, Mo. 

The Albany Law Journal. Albany, N. Y. 

The Legal Intelligencer. Philadelphia, Pa. 

The Legal Chronicle. Pottsville, Pa. 

The Legal Gazette. Philadelphia, Pa. 

The Canada Law Journal. Toronto, Canada, 

The Lower Canada Jurist. Montreal, Canada. 

Weekly Notes of Cases. Philadelphia, Pa. 

The National Bankruptcy Register Reports. New York, N. Y. 
The Internal Revenue Record and Customs Journal. New York, N. Y 
The Physiological and Medico-Legal Journal. New York, N. Y. 
The New York Medical Journal. New York, N. Y. 

The Law Magazine and Review. London, Eng. 
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Alley Trial. Report of the Trial of Leavitt Alley, indicted for the Murder of Abijah 
Ellis, in the Supreme Judicial Court of Massachusetts. Reported by Franklin 
Fiske Heard. 8vo, cloth, $2.50; sheep, $3.00. Little, Brown, & Co., Boston. 

American Reports. Digest of Vols. 1-12, inclusive. By Isaac Grant Thompson. 
1870-75. 8vo, sheep, $3.50. John D. Parsons, Jr., Albany. 

American Reports. Edited by Isaac Grant Thompson. Vol. 13. 8vo, sheep, $6.00. 
John D. Parsons, Jr., Albany. 

Archbold’s Pleading and Evidence in Criminal Cases. Eighteenth edition. 8vo, 
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1875. 8vo, sheep, $7.50. Hurd & Houghton, New York. 
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half Roxburgh, 10s. 6d. London. 
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London. 
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Whitney & Co., San Francisco. 
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Evidence at Law, in Equity, and in Matters of Conveyancing. 8vo, cloth, 14s. 
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8vo, sheep, $8.00. Hurd & Houghton, New York. 

Deane on Conveyancing. An Epitome of the Law of Corporeal Hereditaments and 
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English Reports. Reports of Cases decided by the English Courts. With Notes and 
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8vo, sheep, $6.00. William Gould & Son, Albany. 
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Joint Stock Companies. Royal 8vo, cloth, 21s. Maxwell, London. 
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SUMMARY OF EVENTS. 


UNITED STATES. 


Supreme Court. — Maritime Lren on Domestic Surp ror Mater 
ALs. ApmiraLty Rute XII.— The Supreme Court has decided, in the case 
of The Lotawana, that there is no maritime lien for repairs and materials 
furnished to a domestic ship in a home port. The authorities bearing upon 
the subject were discussed in a former volume of this Review (Vol. 7, p. 1), 
in a paper upon ‘* Admiralty Rule XII.,’’ on occasion of a change in that rute 
which made it possible to bring the question before the court. In this case 
Mr. Justice Bravery gave the judgment of the court; Mr. Justice Cutr- 
ForD and Mr. Justice Fierp dissented. The following extracts from the 
judgment of Mr. Justice Bravery show the grounds upon which the deci- 
sion is founded: — 


“The principal questions raised in this case were decided by this court adversely 
to the lien more than fifty years ago in the case of The General Smith, reported in 
4 Wheaton, 438, and that decision has ever since been adhered to, except occasion- 
ally in some of the District Courts. A solemn judgment relied on so long by the 
commercial community as a rule of property and the law of the land, ought not to 
be overruled except for very cogent reasons. If, however, in the progress of inves- 
tigation, and with the new lights that have been thrown upon the whole subject of 
maritime law and admiralty jurisdiction, a more rational view of the question de- 
mands an adverse ruling in order to preserve harmony and logical consistency in the 
general system, the Court might, perhaps, if no evil consequences of a glaring char- 
acter were likely to ensue, feel constrained to adopt it. But if no such necessity 
exists, we ought not to permit any consideration of mere expediency or love of 
scientific completeness to draw us into a substantial change of the received law.” 

“The ground on which we are asked to overrule the judgment in the case of The 
General Smith is, that by the general maritime law, those who furnish necessary 
materials, repairs, and supplies to a vessel, upon her credit, have a lien on such a 
vessel therefor, as well when furnished in her home port as when furnished in a for- 
eign port, and that the courts of admiralty are bound to give effect to that lien. The 
proposition assumes that the general maritime law governs this case, and is binding 
on the courts of the United States. But it is hardly necessary to argue that the 
maritime law is only so far operative as law in any country as it is adopted by the 
laws and usages of that country.” 

“The proposition, therefore, that by the general maritime law a lien is given in 
cases of the kind now under consideration, does not advance the argument a single 
step, unless it be shown to be in accordance with the maritime law as accepted and 
received in the United States. It certainly has not been the maritime law of England 
for more than two eenturies past; and whether it is the maritime law of this country 
depends upon questions which are not answered by simply turning to the ordinary 
European treatises on maritime law, or the codes or ordinances of any particular 
country. ... To ascertain, therefore, what the maritime law of this country is, it is not 
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enough to read the French, German, Italian, and other foreign works on the subject, 
or the codes which they have framed ; but we must have regard to our own legal his- 
tory, Constitution, legislation, usages, and adjudications as well. The decisions of 
this Court illustrative of these sources, and giving construction to the laws and Con- 
stitution, are especially to be considered; and when these fail us, we must resort to 
the principles by which they have been governed. 

“But we must always remember that the Court cannot make the law, it can only 
declare it. If, within its proper scope, any change is desired in its rules, other than 
those of procedure, it must be made by the legislative department. It cannot be 
supposed that the framers of the Constitution contemplated that the law should for 
ever remain unalterable. Congress undoubtedly has the authority under the com- 
mercial power, if no other, to introduce such changes as are likely to be needed. . . . 
And with regard to the question now under consideration, namely, the rights of ma- 
terial-men, in reference to supplies and repairs furnished to a vessel in her home port, 
there does not seem to be any great reason to doubt that Congress might adopt a 
uniform rule forthe whole country, though, of course, this will be a matter for con- 
sideration should the question ever be directly presented for adjudication. . . . Be 
this, however, as it may, and whether the power of Congress is or is not sufficient to 
amend the law on this subject (if amendment is desirable), this court is bound to 
declare the law as it now stands. And according to the maritime law as accepted and 
received in this country, we feel bound to declare that no such lien exists as is 
claimed by the appellees in this case. The adjudications in this court before re- 
ferred to, which it is unnecessary to review, are conclusive on the subject; and we 
see no sufficient ground for disturbing them.” 


Mr. Justice Ciirrorp delivered a dissenting judgment, in the course of 
which he said :— 


“ All agree that the framers of the Constitution, when they employed the words, 
‘all cases of admiralty and maritime jurisdiction,’ must have had in view some 
system of maritime jurisprudence, and those who deny that the reference was to the 
general maritime regulations of the commercial world usually insist, either that the 
reference was to the English system as known at the date of the Revolution, or to 
the system and practice known in the states prior to the adoption of the Federal 
Constitution. 

“Much discussion at this day to refute the theory that it was the crippled and 
servile system of the parent country as it existed at the dawn of our independence is 
quite unnecessary, as the reports of the decisions of the Supreme Court are inter- 
spersed throughout with cases in which that theory is denied and overruled. None, 
it is believed, will now deny that the better source of reference in expounding that 
part of the Constitution, in order to ascertain the extent and boundaries of the 
admiralty jurisdiction, is to the system and practice in that regard of the admiralty 
courts during colonial times and before the Federal Constitution was ratified. 

“ Still the same conclusion must follow as if the question was tested by the system 
and practice of the admiralty courts of the parent country as it existed before the 
essential features of that system were annulled and overthrown by the prohibitions 
of the courts of common law, for the reason that the history of that period shows to 
a demonstration that the admiralty courts, organized in the colonies prior to the 
Revolution, claimed and exercised such jurisdiction over contracts for repairs and 
supplies furnished to domestic ships as well as over contracts to furnish such neces- 
saries to foreign ships.” 

“Two volumes of the proceedings of those courts in colonial times have recently 
been found among the papers of a registrar of the court, and deposited in a public 
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library in the city of Boston, which are full of instruction on the subject. Libels for 
contribution are there found both in rem and in personam, and libels on charter-parties 
and on contracts of affreightment, and libels by material-men, both ia rem and in per- 
sonam, for repairs and supplies furnished in the home port, showing conclusively that 
the jurisdiction of those courts extend to all cases of admiralty and maritime juris. 
diction as understood for centuries in the parent country until the power of the 
admiralty court was paralyzed by the prohibitions of the courts of common law. 
Insurance Co. vy. Dunham, 11 Wall. 10. 

“ Throughout many years of our judicial history it was a vexed question whether 
the District Courts could exercise jurisdiction in cases founded upon marine policies of 
insurance, and all agree that the discovery of those volumes containing the proceed- 
ings of the colonial admiralty courts contributed very much to the true solution of 
that question. Authentic proof is there exhibited that the colonial admiralty courts 
exercised jurisdiction in such cases, and the proof is equally full and undeniable that 
those courts also exercised jurisdiction in rem in favor of material-men to enforce the 
payment of their claims for repairs and supplies furnished to domestic ships. 

“ Creditors of the kind have suffered very severely for nearly twenty years, and 
it seems cruel to deny them all means of ‘proceeding against the ship when every 
proctor knows that it is the only remedy they ever had which is of much value. 

“ Suggestion is sometimes made that the court may restore the old twelfth rule 
and give the District Courts authority in such cases to enforce the state law lien by 
a proceeding in rem. Such an expedient was tried for many years, and it seems to 
me that the experience of that trial, as given by the late Chief Justice Taney, ought 
to deter any well-wisher of the Federal system from any attempt to re-establish a 
practice which so signally failed in the former trial. 

“ Necessaries, whether for repairs or supplies, are usually ordered by the master, 
and the best text-writers say that his authority is sufficient to cover all such repairs 
and the supply of such provisions and other things as are necessary to the due em- 
ployment of the ship, and that it extends even to the borrowing of money in the 
absence of the owner, if ready money is required for the purpose of the same employ. 
ment. Maclachlan on Ship. 129; Belden vy. Campbell, 6 Exch. 886; 1 Conkl. Adm. 
73. 

“Frequent credit is indispensable in cases of emergency, and all experience 
shows that in many cases it cannot be obtained unless the merchant, provision dealer, 
material-man, or ship-chandler is allowed a lien on the ship which may be enforced 
by a libel ia rem, as the master and owner are often of too doubtful responsibility and 
too frequently become insolvent to enable the master to procure such necessaries 
without other security. State lien laws are too complicated and pregnant with too 
many conditions and special regulations in their machinery to be administered 
in a court of admiralty, even if it be competent for this court to provide for the 
exercise of such a jurisdiction by a District Court sitting as a court of admiralty.” 

“ Proofs of the highest character are now exhibited that the admiralty courts of 
the states did exercise jurisdiction over contracts for repairs and supplies furnished 
to domestic ships as well as to foreign ships, and it follows, as it seems to me, that 
the appellees in this case had a maritime lien upon the steamer, and that the same 
attaches to the proceeds in the registry of sd court below, and that the decree of the 
Circuit Court should be affirmed.” 


Town City Bonps arp or Private Unpertaxrines. — The 
Citizens’ Savings, §c., Association y. City of Topeka. — It has been determined 
by the Supreme Court that an act of the Legislature of Kansas, which author- 
izes the issue of bonds or direct appropriations by cities, to encourage manu- 
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factories and other private undertakings, is unconstitutional, and that the 
bonds issued in pursuance of it are void. The city of Topeka issued one hundred 
of its bonds for $1000 each, which on their face purported to be payable to the 
King Wrought Iron Bridge Manufacturing and Iron Works Company of 
Topeka, to aid and encourage it in establishing and operating bridge-shops in 
the city of Topeka. An action was brought on interest-coupons attached to 
certain of these bonds, which were held by the plaintiff. It was held by the 
Court that the legislature had no power to grant such authority to the city. 
Mr. Justice MILver gave the judgment, and expressed himself as follows : — 


“Tt is conceded that the steps required by this act, prerequisite to issuing the 
bonds, and other details, were regular, and that the language of the statute is sufti- 
cient to justify the action of the city authorities, if the statute was within the consti- 
tutional competency of the Legislature. 

“ The single question, therefore, for consideration raised by the demurrer is the 
authority of the Legislature of the State of Kansas to enact this part of the statute.” 

“Tn this class of cases the right to contract must be limited by the right to tax; 
and if in the given case no tax can lawfully be levied to pay the debt, the contract 
itself is void for want of authority to make it. 

“Tf this were not so, these corporations could make valid promises, which they 
have no means of fulfilling, and on which even the Legislature that created them can 
confer no such power. The validity of a contract which can only be fulfilled by a 
resort to taxation depends on the power to levy the tax for that purpose. Sharpless 
vy. Mayor of Philadelphia, 21 Penn. St. 147, 167; Hanson v. Vernon, 27 Iowa, 28; Allen 
v. Inhabitants of Jay, 60 Maine, 127 ; Lowell v.City of Boston, 111 Mass. 454; Whiting v. 
Fond du Lac, 25 Wis. 188. 

“It is, therefore, to be inferred that when the Legislature of the State authorizes 
a county or city to contract a debt by bond, it intends to authorize it to levy such 
taxes as are necessary to pay the debt, unless there is in the act itself, or in some 
general statute, a limitation upon the power of taxation which repels such an in- 
ference. 

“With these remarks, and with the reference to the authorities which support 
them, we assume that, unless the Legislature of Kansas had the right to authorize 
the counties and towns in that state to levy taxes to be used in aid of manufacturing 
enterprises conducted by individuals or private corporations, for purposes of gain, 
the law is void, and the bonds issued under it are also void. We proceed to the in- 
quiry whether such a power exists in the Legislature of the State of Kansas.” 

“Tt must be conceded that there are such rights [private rights] in every free gov- 
ernment beyond the control of the State. A government which recognized no such 
rights, which held the lives, the liberty, and the property of its citizens subject at all 
times to the absolute disposition and unlimited control of even the most democratic 
depository of power is, after all, but a despotism. It is true it is a despotism of the 
many, — of the majority, if you choose to call it so; but it is none the less a despo.ism. 
It may well be doubted if a man is to hold all he is accustomed to call his own, all 
in which he has placed his happiness, and the security of which is essential to that 
happiness, under the unlimited dominion of others, whether it is not wiser that this 
power should be exercised by one man than by many. 

“The theory of our governments, state and national, is opposed to the deposit of 
unlimited power anywhere. The executive, the legislative, and the judicial branches 
of these governments are all of limited and defined powers. 

“ There are limitations on such power which grow out of the essential nature of 
all free governments implied reservations of individual rights, without which the 
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social compact could not exist, and which are respected by all governments entitled 
to the name. No court, for instance, would hesitate to declare void a statute which 
enacted that A. and B., who were husband and wife to each other, should be so no 
longer, but that A. should thereafter be the husband of C., and B. the wife of D., or 
which should enact that the homestead now owned by A. should no longer be his, but 
should henceforth be the property of B. Whiting v. Fond du Lac, supra; Cooley on 
Constitutional Limitations, 129, 175, 487; Dillon on Municipal Corp. § 587.” 

“ But in the case before us, in which the towns are authorized to contribute aid 
by way of taxation to any class of manufactures, there is no difficulty in holding that 
this is not such a public purpose as we have been considering. If it be said thata 
benefit results to the local public of a town by establishing manufactures, the same 
may be said of any other business or pursuit which employs capital or labor. The 
merchant, the mechanic, the innkeeper, the banker, the builder, the steamboat 
owner, are equally promoters of the public good, and equally deserving the aid of the 
citizens by forced contributions. No line can be drawn in favor of the manufacturer 
which would not open the coffers of the public treasury to the importunities of two- 
thirds of the business men of the city or town.” . 


In Lowell v. Boston, 111 Mass. 454, which was referred to in support of 
this decision, the Supreme Court of Massachusetts placed its judgment upon 
the ground that the Constitution of Massachusetts permitted the power of tax- 
ation to be exercised only ‘* for the public service, in the necessary defence 
and support of the government of the said Commonwealth, and the protection 
and preservation of the subjects thereof.’’ It will be observed that the de- 
cision of the Supreme Court of the United States in the Topeka case is not 
based upon any restriction in the Constitution of Kansas of the power to tax, 
but upon the assumption that ‘+ it must be conceded that there are such rights 
in every free government beyond the control of the state.’’ We think this 
assumption, at the least, a bold one, for it is a well-known fact that rights 
beyond the control of the state do not exist in every free government. It is 
to be feared that the expressions of the Court may lay the foundation fora 
new branch of constitutional law, containing restrictions upon the powers of 
government which are not to be found in any written constitutions, but which 
depend upon theories concerning the ‘‘ natural and inalienable rights” of 
man, 


Tne Atrorney-GEeNERAL. — Mr. George H. Williams resigned the office 
of Attorney-General in May. His successor is Mr. Edwards Pierrepont, of 
New York. The new Attorney-General was born in 1817; for about three 
years, 1857-60, he was a judge of the Supreme Court of New York, and for a 
short time he held the office of District-Attorney of the United States in New © 
York. 


LeatsLaTIon. — Supreme Court. — By the stat. 1875, c. 77, s. 1, which 
took effect on the first day of May last, the Circuit Court, in deciding causes 
of admiralty and maritime jurisdiction, shall find and state separately the 
facts and the conclusions of law upon which they render their judgments or 
decrees; and the review of the judgments and decrees by the Supreme Court 
on appeal shall be limited to questions of law arising upon the record, and to 
rulings presented by bill of exceptions as in actions at law. In such cases 
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the Circuit Court may, by consent of the parties, submit the issues of fact to 
a jury of not less than five nor more than twelve, whose finding shall be 
entered as that of the court. By section 2, the Circuit Courts, when sitting 
in equity for the trial of patent causes, may submit to a similar jury such 
questions of fact as they shall deem expedient; and the verdict shall have the 
same effect as in the case of issues sent from chancery to a court of law. 

eetion 3 provides that whenever, by the laws then in force, the matter in 
dispute must exceed $2000 in value, exclusive of costs, in order that the judg- 
ments or decrees of the Circuit Courts may be re-examined in the Supreme 
Court, such judgments and decrees shall not be so re-examined, unless the 
matter in dispute shall exceed $5000 in value, exclusive of costs. 


Tue Revisep Statutes. — Considerable care seems to have been taken 
to prevent the Revised Statutes from having the advantages of a complete 
code of the statute law, and to give full effect to the evils which might 
arise from any imperfections or want of skill in their preparation. By sec- 
tion 5595 (p. 1091), ** All acts of Congress passed prior to said first day of 
December, 1873, any portion of which is embraced in any section of said 
Revision, are hereby repealed, and the section applicable thereto shall be in 
force in lieu thereof; . . . and all acts of Congress passed prior to said last- 
mentioned day, no part of which are embraced in said Revision, shall not be 
affected or changed by its enactment.’’ It is impossible, therefore, to regard 
the work with entire confidence without having a feeling of trust in it which 
the Legislature itself did not entertain. The great purpose of such a consoli- 
dation of the statutes is that the numerous and scattered enactments which 
have been made from time to time may be superseded by a single act, con- 
taining all the provisions which remain in force. But the advantage to be 
gained by a codification which leaves in force all laws not embraced in it, is 
one of doubtful value. In our opinion, Congress should have taken upon 
itself the responsibility of deciding whether the work was properly performed 
or not, and whether the Revision contained all the public acts which it was 
intended to continue in force; and if it was enacted, the previous statutes 
should have been repealed at the same time. If, however, there were any 
imperfections which made this saving clause necessary, the Act ought not to 
have been passed at all. Whether such imperfections do exist can only be 
learned by experience ; but serious doubts have already arisen whether certain 
important provisions remain in force or not. It has even become a question 
whether the laws making smuggling an offence against the United States 
have not been repealed, without providing a substitute. A contemporary has 
called attention to the following provision relating to the militia, which it 
was thought important to re-enact unchanged, and if equal care has been 
taken to preserve every thing of as great value, but little can have been 
omitted: — 


“Sec. 1628, Every citizen shall, after notice of his enrolment, be constantly 
provided with a good musket or firelock of a bore sufficient for balls of the eighteenth 
part of a pound, a sufficient bayonet and belt, two spare flints,” etc., “ or with a good 
rifle. knapsack, shot-pouch and powder-horn, twenty balls suited to the bore of hig 
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rifle, and a quarter of a pound of powder.” “Each commissioned officer shall be 
armed with a sword or hanger, and spontoon.” 


The Revised Statutes are divided into titles, chapters, and sections, but 
the chapters are only subdivisions of a few of the titles, and the sections, of 
which there are 5601, are numbered successively from the beginning to the 
end, without regard to titles or chapters. The probability is that the clauses 
will be cited by the numbers of the sections alone, on account of this arrange- 
ment. A different arrangement, which had been sanctioned by long usage, 
and was for practical purposes a very simple and convenient one, consisted in 
the division of the consolidating statute into chapters numbered successively, 
and these chapters were subdivided into sections, so that any provision would 
be referred to by its chapter and section; the further division into parts and 
titles was employed also, but it did not affect the numbering of the chapters, 
The substitute, which has been adopted in the Revised Statutes for this 
arrangement, is, on the contrary, inconvenient and clumsy, and _ there 
is no apparent reason for such a change. The Index fills 455 pages, the 
Statutes occupy 1092 pages; but the Index cannot safely be trusted as a 
guide to the statutes, and its classification is inconvenient. The typographical 
work of the volume is not positively bad, but it is by no means well executed, 
and compares very unfavorably with work of the same kind done for the 
governments of other countries. 


DELAWARE. 


Tue How. Wittarp Hatt, for forty-eight years Judge of the District Court 
of the United States for Delaware, lately died at Wilmington, in his ninety- 
fifth year. He was born at Westford, Massachusetts, in December, 1780, and 
graduated at Harvard College in 1799, being one of the three or four oldest surviving 
graduates of that college. In 1803 he removed to Delaware, was elected to Congress 
in 1816 and 1818, and in 1823 was appointed judge by President Monroe. He re- 
vised the State code in 1829; drafted the school system in 1830; and was an active 
member of the Constitutional Convention of 1831. In December, 1871, being then 


in his ninety-first year, he resigned his judgeship. In his death a long and useful life 
is ended. — Legal Chronicle. 


DISTRICT OF COLUMBIA. 


Drvorce. — A petition was filed by Andrew J. Secor for a divorce a 
vinculo, alleging as a ground for divorce that when he married his wife ‘she 
had been previously afflicted, without his knowledge, with periodical attacks 
of insanity, and that such attacks have continued ever since, lasting for 
months together, and rendering it often dangerous for complainant to live 
with her.”’ The parties were married in 1841, and had lived together for 
nearly thirty-two years; there were three children of the marriage, all of 
whom had attained full age. The Supreme Court of the District affirmed a 
decree of the court below dismissing the petition, saying thata marriage, after 
the birth of children and the lapse of more than thirty years, ought not to 
be disturbed for such a cause. 
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ILLINOIS. 


Contempt oF Court. — A case occurred in March, at the Criminal Court 
for Cook County, which has attracted considerable attention in the newspapers. 
It appears from the reports published that the grand jury had found several 
indictments against a man named Storey, who was the editor of a néwspaper 
called the Chicago Times ; one of the indictments was for publishing an inde- 
cent paper, the rest for libel. A succession of scurrilous articles was then 
published in that newspaper, attacking in very violent and abusive language 
the characters of the grand jurors and their motives in finding the indictments 
against him. This continued till at length the grand jury applied to the 
court for protection; and a rule was made for him to show cause why he 
should not be committed for contempt of court. Counsel appear to have been 
heard in his behalf, and the judge (Williams) discussed at great length the 
articles complained of, the nature of the offence, and the power and duty of 
the court to punish. His judgment fills fourteen columns of the Chicago 
Legal News. We expressed the opinion that the principle upon which the 
power rested was the necessity of preventing such acts as were calculated to 
impede, embarrass, or obstruct the court in the administration of justice, and 
that there was no distinction between acts committed in the sight of the judge 
and those committed out of his sight ; that such abuse as the prisoner had been 
guilty of, if it could not be prevented or punished, would be likely to deter 
grand jurors from properly performing their duties ; and, as several indict- 
ments against him were pending, the effect of his attacks upon the grand jury 
which indicted him would be likely to extend to the petit jury by which he 
would be tried. The judge ended by committing the prisoner to jail for ten 
days for the contempt. An application was made to the Supreme Court of the 
State in behalf of the prisoner, by means of which he was discharged on bail; 
and it is said that the case is to be reviewed by that court in the autumn, but 
there is scarcely any room for doubt as to what its determination will be if 
the matter comes before it. 

The acts which amounted to contempt of court in this instance seem to 
furnish very strong reasons why the courts should have the power to inflict 
summary punishment, and to present a very strong case for the exercise of that 
power. The reason why there should be a power of punishing this class of 
offences in this way is that the ordinary mode of prosecuting for crimes would 
not effect the purpose. The punishment is designed to prevent the repetition 
of the offence. The man was already under several indictments for publishing 
a libellous and indecent newspaper, and it was these indictments which stimu- 
lated him to publish the articles which led to his commitment. If he had been 
merely bound over by the judge to await an indictment for his offence, in- 
stead of being summarily committed, it is likely that the judge would have 
then come in for his share of the abuse, which had been bestowed so liberally 
upon the grand jury. It has never been suggested that there was any mistake 
in regard to the fact of the publication, and certainly there was no abuse of 
discretion on the part of the judge. On the contrary, the only criticism to 
be made upon his action is, that he discussed the case at too great length for 
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a matter which was so clear and depended on elementary principles. and that 
the punishment imposed was exceedingly mild. But such offences have not 
been common, and it has been seldom necessary to punish them; perhaps, 
therefore, the sentence will be efficient to make it known that such acts are 
criminal offences, and that there is a power in the court to punish them 
summarily. 

The action of the judge has been treated by some of the newspapers as an 
invasion of what they call the ** liberties of the press.’’ Such talk only illus- 
trates how acts, which would be generally condemned as bad if they were 
called by their names, may be plausibly defended by giving them the name 
of something which all have a regard for. If the liberties of the press included 
a right to interrupt and interfere with the administration of justice by the 
courts, it would nevertheless be a right which is not consistent with the insti- 
tutions of a free government. In this case a man had said in his newspaper 
things which he had no right to say, and in a manner in which he had no right 
to express any opinion. What he said happened to be gross libels upon indi- 
viduals; but he was punished, not because their feelings as individuals were 
wounded, but because the effect of what he said would be to prevent justice from 
being properly administered. It is gratifying to see that the better part of the 
press recognizes that it would be a gross disregard of the rights of the public 
and of parties to suits, if it were permitted to affect the action and decisions 
of courts and juries by expressions of opinion in newspapers. This feeling, 
happily, is growing, and we think that nothing can have done more to bring 
this about than the action for crim. con., which has been on trial at Brooklyn 
for so long a time, and which has been argued and discussed by many news- 
papers, whose editors ought to know better, in a way in which a case was 
never argued or discussed before. This course was in that case invited by the 
parties, for they began their litigation by a trial in the newspapers, in which 
they published their cases and arguments at length. It was natural, there- 
fore, that opinions should be publicly expressed by those who felt any incli- 
nation to express them. But surely, when the second trial began in court, 
it was time to stand off and be silent until the trial was over. Independently 
of the law, it is only fair and right that the tribunal appointed to try the 
case should be allowed to judge of the credit of the witnesses and the effect 
of their evidence, without having an outside influence brought to bear on it. 
Among people who have a sense of what is fair and right, no fine or impri- 
sonment is necessary to insure such a trial; but if it is interfered with, fine 
and imprisonment should be inflicted till the interference stops. 


InJuNCTION IssUED ON SuNDAY. — Supreme Court. Langaber v. The 
Fairbury, Pontiac, &c., Railroad Co. —1n this case the Supreme Court of Il- 
linois held that an injunction might be issued on Sunday. The application was 
made by the owner of property on a street, which a railway company, the 
defendant, had illegally taken possession of immediately after twelve o'clock 
Saturday night, for the express purpose of finishing its railway through its 
entire length before Monday, and in order to avoid an injunction. The 
necessity of the case was deemed a sufficient ground for the court to exercise 
its authority on Sunday. 
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KENTUCKY. 


DisQuaLiFICAaTION FOR OrFice. Duetiinc.— The decision of the Kentucky 
Court of Appeals in the case of Captain Thomas C. Jones, its clerk, indicted for 
usurping an office for which he was alleged to be disqualified, possesses some inter- 
esting points beyond its merely personal significance. Jones was elected Clerk of 
the Court of Appeals last year by a majority of 50,000 over Cochrane, his Republican 
opponent, but Cochrane, after the election, contested the matter before the returning 
board, on the ground that Jones had, five years before, disqualified himself to hold 
oftice in the state by accepting a challenge to fight a duel. Jones denied the formal 
acceptance of the challenge, but admitted that he was ready to fight, and had placed 
himself in the hands of his friends. The returning board, on this showing, assumed 
to declare him ineligible. Nevertheless, he entered upon the duties of the oilice, 
and was indicted in the Franklin Circuit Court for usurpation. He demurred to the 
indictment, the demurrer was sustained, and the State appealed. The Court of 
Appeals now affirms the judgment of the lower court, disinissing the prosecution. 

It will be observed that the case is not one for accepting a challenge, but for 
usurping office for which Jones was alleged to be disqualified because he had accepted 
achallenge. There had never been a trial of the issue whether he had accepted or 
not, — and this was the flaw in the case. Jones denied that he had accepted the 
challenge, and the Court of Appeals declares that he is to be considered innocent 
of the offence until proved guilty; in other words, the constitutional prohibition is 
not a self-executing penal statute; if he had admitted the offence, or if he had been 
convicted of it, the admission on the record of conviction would have been sufficient 
before the returning board; but the board has no judicial authority, and therefore 
no right to determine the question of guilt. These points, argued and explained at 
length and with much ability in the decision, are thus summed up at its close : — 

“1. That the constitutional provisions relating to duelling are not self-executing, 
except to the extent that persons who cannot, or will not, take the constitutional 
oath are thereby prevented from holding office. 

“2. Thata citizen who denies that he is guilty of having violated those provisions, 
and is willing to take the oath of office, may enter upon and discharge the duties 
thereof without subjecting himself to an indictment for usurpation of office, until he 
has first been indicted, tried, and convicted for the disqualifying offence ; but that if 
he takes the oath falsely and corruptly, he may be indicted and prosecuted for the 
crime thereby committed. 

“3. That the statutes regulating the proceeding and prescribing the duties of the 
contesting board in elections for clerk of the Court of Appeals do not empower said 
board to enter into an original inquiry as to whether the party elected has, by a vio- 
lation of said constitutional provisions, subjected himself to be deprived of the right 
to hold office, nor upon their own conviction as to his guilt to adjudge him not en- 
titled to the office, and thereupon to declare it vacant. 

“4, That the Legislature could not, if it had attempted so to do, have conferred 
such a power upon a board or tribunal composed of executive officers. 

“ Wherefore, upon the whole case, the judgment of the criminal court sustaining 
the demurrer to the ae and dismissing the prosecution must be affirmed.” 


— St. Louis Republican. 


— of Lexington v. Lewis. — A statute of Ken- 
tucky provides that ‘‘if the life of any person is lost or destroyed by the 
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wilful neglect’? of another person or corporation, the personal representatives 
of the deceased may recover punitive damages from such person or corpora- 
tion. The city of Lexington had made a contract with certain persons for 
the construction of a cistern, and while the work was in progress a piece of 
stone was thrown by a blast so as to strike and kill the infant son of Margaret 
Lewis. She was appointed administratrix of his estate, and sued the city, 
alleging that the persons engaged in the work ‘ acted so recklessly, carclessly, 
and wantonly, and with such indifference to the rights of others,’’ that one 
of the stones thrown up by the blasting, struck and killed her son. It wag 
objected that these allegations were insufficient to bring the case within the 
statute, and upon the matter coming before the Court of Appeals, it was 
held that to authorize a recovery it was essential that the loss of life should 
have been the result of ** wilful neglect,’’ and that this was not the necessary 
import of the words substituted for the term used in the statute. The Court 
therefore determined that the allegations were not suflicient to support a 
judgment for the plaintiff. This decision seems to have been received with 
but little satisfaction by the losing party, and a petition was presented to the 
Court for a rehearing. The case also attracted the attention of the journals, 
and the question was discussed at length whether recklessness, carelessness, and 
wantonness did or did not constitute wilfulness. The petition for rehearing 
was accompanied by a critical essay on the judgment of the court, written, 
as was stated by the counsel for the plaintiff, by an ‘* accomplished linguist,” 
‘* whose reputation has secured for him an invitation to be one of the con- 
tributors of the new edition of the Encyclopedia Britannica.”? In this 
essay wilful neglect is defined as culpable omission; and reckless is traced to 
the old English verb ‘“‘ recan,’’ meaning to regard, to reckon, to calculate, and 
implying will and intention ; wanton, too, was said to imply a deliberate act 
of will, and, in support of these arguments, the Court was referred to the 
English Bible and Shakspeare. The effect of the qualifying expression ‘* so” 
and * that”? was also discussed, and was pursued into a consideration of the 
Latin “ita... ut,” “sic... ut,” “adeo... ut,” ete.; and finally it was 
stated: ‘+ * So .recklessly ’ then means a mode of operation devoid of regard, com- 
puta‘ion, and reckoning to such an extent.”” The Court, after a hearing, refused the 
petition, and judgment was given by Linpsay, J., in which he says : ** Slight 
neglect may be culpable; ordinary neglect and gross neglect are always cul- 
pable; and yet nothing short of ‘ wilful,’ that is, intentional, neglect, or such 
neglect as implies actual malice,”’ is suffic‘ent to create liability under the act. 
‘* The words ‘ reckless,’ ‘ careless,’ ‘ wanton,’ and ‘ indifferent’ do not imply 
will or intention in the sense of the statute.’? Although the judgment was 
of considerable length, this extract seems to express the grounds of the de- 
cision, which would readily command assent but for the array of philological 
learning and research brought to bear on the other side. We canuot help 
thinking, however, that it would be the simplest and most natural course in 
such cases for the pleader to follow the words of the statute, and to allege 
‘« wilful neglect’? when that is the term used in the act, instead of exercising 
his ingenuity to discover synonymous expressions. 
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MASSACHUSETTS. 


TRANSFERS OF Snares. — Matthews vy. The Massachusetts National Bank. 
—JIn the last October number of this Review (ante, p. 164) we gave an ab- 
stract of the judgment of the Circuit Court of the United States (SuepLey, 
J.) in this ease. It will be remembered that a broker, named Coe,-borrowed 
$22,000 from the Massachusetts National Bank, and gave as collateral security 
what purported to be a certificate of two hundred shares of the Boston and 
Albany Railroad Company, standing in the name of the bank * as collateral.” 
On the back of the certificate was the usual printed form of transfer : — 


“For Value Received, the undersigned hereby transfers to P 
Shares of the Capital Stock of the Boston § Albany Railroad Company. Dated 
at 


Afterwards Coe repaid the loan, and the Bank executed the transfer, leaving 
blank the place for the name of the transferee, and returned the certificate. 
Coe then borrowed $25,000 from Matthews, the plaintiff, and gave him as 
collateral security the same certificate with the transfer thus executed. It 
turned out that the certificate was really a certificate of two shares, and that 
“qwo’’ had been fraudulently altered to ‘ two hundred,”’ without the know- 
ledge either of Matthews or of the Bank. Coe being bankrupt, Matthews sued 
the bank on the ground that it had ‘* indorsed ’’ the certificate and so warranted 
that it was genuine. The Circuit Court held that the certificate and transfer 


in blank had a species of negotiability, and that Matthews might fill the 
blank with his own name, and had the same right of action against the bank 
as if it had been an indorser of commercial paper. 

We take from the American Law Register the following comments upon 
this decision as to the effect of signing the transfer on the back of the certifi- 
cate : — 


“ The idea that one who is so far imposed upon as to accept a forged certificate 
of stock as collateral security for a large advance of money, and finally obtains pay- 
ment of the loan from the borrower without detecting the forgery, and who indorses 
the certificate in blank in order to restore the collateral to the borrower, thereby 
becomes responsible to the forger for its genuineness, is too preposterous to gain 
credence anywhere. But it seems to be supposed that there was some mystery 
about the indorsement in blank, whereby the defendants undertook, on the face of 
the paper, to guarantee its genuineness to third persons ignorant of the facts. Upon 
general and well-recognized principles of law, no such consequence could result from 
any blank indorsement, if made without consideration, upon any paper not negoti- 
able. A blank indorsement upon negotiable paper acquires at once, upon its very 
face, an artificial and conventional force and import, which can never be recalled or 
explained as against a bond fide purchaser for value. But such an indorsement 
upon any paper not negotiable acquires no such conventional force, even in 
the hands of a Lond fide purchaser. Upon a non-negotiable paper, a blank sig- 
nature imports just what the parties are legally bound to understand its import to 
be from the facts and circumstances inducing the making of such signature. If 
made to enable the holder to collect dividends upon the shares, or to convey the 
title to one who had procured it in the name of another, in order to use it as colla- 
teral, and who had cancelled the debt, it would impose no obligation upon the maker. 
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But if made upon the sale of the debt with the collaterals, it would import undoubt- 
edly a guaranty of the genuineness of the collaterals. But even when made in the 
general form of all blank indorsements, not indicating to a third party, who became 
a subsequent purchaser bond side and for value, whether such indorsement in blank 
were made for value, so as to bind the indorser, or whether made without value, so 
as not to impose any obligation; under these circumstances of uncertainty it is not 
competent for any future purchaser or receiver for value to act blindly, upon the 
mere form of the blank general indorsement, without investigation. And if he doso 
act, it must be at his own peril. If he is not willing to trust implicitly to the honesty 
and fairness of the holder, he must make inquiry at the only proper place to obtain 
reliable information, — the books of the company issuing suel certificate, or purporting 
to have done so. Nor is the purchaser of such certificate at liberty to supplement 
the credit of the holder by the fact that bankers of good credit have before made 
advances upon the certificate, or upon the probability that such bankers would not 
have made such advances without having satisfactory assurance of the genuineness 
of the certificate. No doubt we all act more or less upon such grounds; but we do 
it, of course, at our own risk and without any legal claim upon the party to make 
good any losses we may sustain by such voluntary trust.” 


It seems to us that the decision of this case proceeds upon this theory: 
first, a certificate of shares is treated as a negotiable contract ; then the transfer 
of the shares on the back of the certificate is called an indorsement, and the 
person who executes it is called an indorser ; lastly, to this person are attached 
all the liabilities and obligations of an indorser of a negotiable contract, such 
as a bill or note. Now there can be no doubt that shares, of which cer- 
tificates are the evidence, are negotiable, i.e., transferable, as almost all other 
property, tangible and intangible, is negotiable. Contracts are not generally 
negotiable so as to give the person to whom they are assigned a right to 
bring an action in his own name; but bills of exchange, promissory notes, 
and checks, are an exception to this rule, and by the law-merchant may be 
transferred by an order written on the back and called an indorsement ; unless 
this indorsement is qualified, the law-merchant attaches to it the effect of a 
contract by the indorser to pay the money specified in the instrument, if it is 
not paid by the drawee or maker. The term ‘ indorsement’’ used in this 
sense and with this effect, is peculiar to the law-merchant and to this class of 
contracts. Other personal property, including shares, is not transferred by 
‘¢ indorsement,’’? though the instrument by which it is transferred may be 
indorsed on some other instrument; for example, the property in a horse 
might be transferred by an assignment indorsed on the bill of sale by which 
the title to the horse was acquired; so, in the case of shares, it is usual te 
make the assignment on the back of the certificate which is the evidence of 
the title to the shares. But the transfer does not derive any peculiar effect from 
its being on the back of the other instrument, and the obligations it imposes 
are the same as if it had been written on a separate paper. If the Bank had 
sold two hundred shares to Matthews, it would have been liable to him upon 
an implied warranty of title; if it had transferred them to him under a con- 
tract, its liability would have depended upon the terms of the contract. But 
the Bank did not sell to nor contract with Matthews. He was clearly entitled 
to write his name in the blank place in the transfer, and the legal effect was 
undoubtedly the same as if it had been inserted by the Bank at Coe’s request, 
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when it executed the transfer; to this extent the reasoning of the court is 
indisputable. But what would be the effect of this? When Coe paid his 
debt to the Bank, the latter was bound to transfer its title to the shares re- 
presented by the certificate, either to Coe himself, or as he should direct, and 
was a trustee of the shares for that purpose. Coe makes a contract with 
Matthews, by which the latter has a right to the shares ; Coe therefore directs 
the Bank to transfer them to Matthews; and the Bank executes the transfer 
in pursuance of its legal obligation. It is evident that the Bank makes no 
contract with Matthews, or any one else, concerning the shares or its title to 
them; it purports only to ‘‘ transfer’’ them to him; the contract by which 
Matthews acquired a right to the shares was made by Coe; the Bank per- 
formed only its legal duty in transferring, as Coe directed, the title which it 
had received from him. The effect of executing a transfer of shares, which 
can be transferred only by writing, is the same as the effect of the delivery of 
bonds or other property which can be transferred by delivery. The whole 
difficulty in Matthews v. The Massachusetts National Bank seems to arise from 
calling the transfer an indorsement, and then directing the attention solely 
to the point whether the certificate or shares were negotiable. 


ContRIBuTORY NEGLIGENCE. — The doctrine of contributory negligence 
has had a new application in the case of Bartlett v. The Boston Gas Light 
Company. The plaintiff was the owner of the reversion in a house which was 
occupied by a tenant, named Greensfelder, under a lease for three years. 
One evening in November, 1873, a street gas-lamp belonging to the defendant 
company exploded in front of the house. A policeman immediately gave 
notice to the company, and some of its servants were sent to the place and 
made an examination, but nothing was done to stop the leak. During the 
evening the gas worked its way through the soil into the house. The tenant 
noticed the smell caused by it, and not knowing what had happened, examined 
all the stop-cocks in the house, but finding that they were in order, went to bed. 
In the middle of the night he perceived the smell of gas again, and thought 
that it came from the furnace; he therefore lighted a candle, and went to the 
cellar where the furnace was; a violent explosion of the gas then occurred, by 
which the tenant received personal injuries, and considerable permanent dam- 
age was done to the house and the plaintiff's reversion. For this damage to 
his reversionary interest the plaintiff brought an action against the company 
on the ground of its negligence, and had a verdict for $2544.59. It was ob- 
jected in behalf of the defendant that, if the tenant was negligent, and his 
negligence contributed to the accident, the company was not liable; but the 
judge overruled the objection, and the point was carried by bill of exceptions 
to the Supreme Court. That Court has now held that if the tenant’s negli- 
gence contributed to cause the explosion, the company is not responsible for 
the damage to the plaintiff. 

It is not easy to understand the grounds of this decision. The rule of 
contributory negligence is very simple. A man is not allowed to complain of 
damage arising from the negligence of another, when the damage would not 
have occurred unless his own want of care had contributed to it, because 
that would be allowing him to throw the consequences of his own wrongful 


J 
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act upon some one else. The contributory negligence must, however, be that 
of himself, his agent, or some one who represents him. If the negligence of 
two or more persons brings about an injury to another, he may maintain an 
action against all or any of them, for a person who has done wrong cannot 
escape responsibility for it because somebody else has done wrong too. It is 
very clear, therefore, that unless the tenant was identified with the plaintiff 
in such a way that his carelessness must be deemed the carelessness of the 
plaintiff, the company could not have avoided liability for letting the gas 
escape, on the ground that the tenant had helped to cause the injury with the 
lighted candle, any more than the tenant could have avoided liability for his 
negligence; on the plea that the company had contributed to the injury by its 
want of care. See Burrows v. The March Gas and Coke Co., L. R. 5 Ex. 67; 
L. R. 7 Ex. 96. It is not suggested that there was any relation of principal 
aud agent between them. In the judgment of the Court it is said, ‘* This 
conclusion does not rest upon the ground of any personal relation of agency 
between the landlord and his tenant, but upon the relation of the latter to 
the property as having the present control or charge of it, and therefore the 
one upon whom is devolved the duty to take reasonable care to prevent dam- 
age from such causes;’’ and in another place, ‘‘ Ile is intrusted by the 
owner with the charge and control of the property. Ie is, pro hac vice, the 
owner.’’? But this action was brought for an injury to the reversion, of which 
the tenant had neither the charge nor control; his ownership pro hac vice 
(which means only his interest during his term) gave him no interest in the 
reversion. The principle has been recognized in Massachusetts, that the act 
of a tenant is his personal act, over which the landlord has no control, and 
that the landlord is affected by it only as he is affected by the acts of others 
over whom he has no control. Murray v. Richards, 1 Allen, 414. No 
authority has been shown for holding that a landlord loses his remedy against 
a stranger by the wrongful act of a tenant contributing to the injury. The 
only authorities are directly the other way. Egremont vy. Pulman, Moo. & M. 
404; Bell vy. Twentyman, 1 Q. B. 766. The plaintiff not only had no control 
over the negligent act of the tenant, but would probably have been a tres- 
passer if he had entered the house and tried to prevent it. Even if the case 
be considered independently of strictly technical rules, and in the light of what 
is sometimes called ‘‘ substantial justice,” it is hard to see why the company 
should be free from responsibility to the owner, merely because the tenant 
was careless. 


Neciect or Duty imposep By Contract. Master Anp Aprren- 
tice. — The Supreme Court has held, in a case lately determined (Ames v. 
The Union Railway Co.), that a master may maintain an action for personal 
injuries to an apprentice by which the master lost the benefit of his services, 
under circumstances which appeared from the declaration as follows: The 
apprentice was a passenger on a street railway car for hire, paid by the ap- 
prentice ; and by the negligence of the servants of the railway company in 
the management of the car, the car was driven against ‘‘a team,’’ and the 
apprentice lost a leg and received other severe personal injuries, in conse- 
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quence of which his master was entirely deprived of his services. The 
master brought this action against the street railway company for the dam- 
ages which he had thus sustained, and the defendant demurred to the decla- 
ration, on the ground that the railway company was not liable to the master 
for the breach of a contract of carriage made between the apprentice and the 
defendant, to which the master was not a party. The Court overruled the 
demurrer, upon the grounds which are thus stated in the judgment :— 


“The relation of master and apprentice set forth in this declaration is such as 
will sustain an action in the name of the master for an injury to the apprentice caus- 
ing disability per quod servitium amisit.” 

“The tort alleged does not consist in the breach of any contract. . . . The degree 
of care required of the defendant, and thus the question whether there was any 
liability in tort, might be affected by the existence of the relation of contract be- 
tween the defendant and the person injured. But a tort, not consisting merely in a 
breach of the contract, being proved, the right to recover for the damages caused 
must be governed by the general rule of law; and under that rule will be deter- 
mined by the nature of the injury and of the right or interest injuriously affected.” 


The argument urged on behalf of the defendant appears to have been 
that its duty to carry the apprentice, and the degree of care with which it 
was bound to carry him, depended entirely on a contract between the defend- 
ant and the apprentice, by which the railway company was to carry him on 
certain terms ; that the tort complained of consisted in a neglect of the duty 
founded on this contract ; and that no one could sue for such a tort who was 
not a party to the contract ; and Alton v. The Midland Railway Co , 19 C. B., 
N.S. 213, and Fairmount and Arch Street Passenger Railway Co. v. Stutler, 
54 Pa. St. 375, were relied on. In the former of these cases, in 1865, an 
action was brought by a master against a railway company for the loss of the 
services of a servant, caused by the negligence of the company in carrying the 
servant for hire received by it. The objection was likewise taken by demurrer 
that the company was not liable to the master for a breach of a contract with 
the servant; and upon the demurrer the defendant had judgment. In giving 
judgment, Mr. Justice Wittes said: — 


“Tt must be admitted by the defendants that a long series of authorities has 
established that a master may sue for loss of services caused by a pure wrong, a 
trespass to his servant, as, by beating him. On the other hand, it is indisputable that 
no such action has ever been sustained in a case in which the injury to the servant 
was not actionable in respect of the civil wrong, but only in respect of a duty arising 
out of and founded upon a contract with the servant. . . . The case does not, I ap- 
prehend, fall within the principle contended for on the part of the plaintiffs, for this 
simple reason, because the rights founded on contract belong to the person who has 
stipulated for them.~ Here the right to be carried safely was stipulated for by tlie 
servant; it was a right acquired by him by reason of a bargain with the defendants. 
To hold that the plaintiffs can maintain this action would be to hold that they could 
acquire a right by means of a contract to which they were no parties either by them- 
selves or by their agent.” “This is an action founded on a contract, and brought by 
persons who are no parties to the contract. There is no authority for the mainten- 
ance of such an action, and I cannot consent to be a party to its introduction.” 
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Similar expressions were used by the other judges. No statement of the 
law could be more clear, and it would be difficult to disregard such a case, 
supported as it is by the very high authority of Mr. Justice Willes. Inde- 
pendently of authority, there would seem to be no doubt about the principle 
which it establishes, that a master cannot sue for neglect in performing a 
contract for carriage made with his servant or apprentice, since the extent of 
the care which ought to be employed, and the right of action itself, depend 
entirely on the terms of that contract. The rule laid down in this case was 
followed by the Supreme Court of Pennsylvania in Fairmount, §c., Rail- 
way Co. v. Stutler, 54 Pa. St. 375. In Ames v. The Union Railway Co., 
these cases, and the principle upon which they rest, are passed over without 
notice. No case, however, appears to have been referred to which qualified 
this rule, or supported a conclusion in conflict with it. The decision of the 
Court seems to be based on the assumption that the tort did not consist in the 
breach of any contract. 


Lismity or Feme Covert’s Separate Property. — The validity of 
contracts made by married women, and the liability of their separate property 
in respect of such contracts, have lately come under the consideration of the 
Supreme Court. The clause of the statutes (Gen. Sts. c. 108, s. 3), under 
which these questions arose, provided that ‘a married woman may bargain, 
sell, and convey her separate real and personal property, enter into any con- 


tracts in reference to the same, ... and sue and be sued in all matters 
having relation to her separate property, . . . in the same manner as if she 
were sole.’? The effect of these provisions was to make a married woman 
personally liable at law, and to give a remedy at law against her, upon such 
contracts as would formerly have been enforced in equity against her sepa- 
rate estate. Therefore, although the decision of these questions proceeded 
nominally on the construction of the statute, it really depended on the appli- 
cation of the doctrine of equity concerning the liability of the separate estate. 
In Williams v. Hayward, the last case which has been determined, an action 
was brought against a husband and wife upon a promissory note made by 
them jointly, which they had given to discharge a judgment against the hus- 
band alone, and to prevent his arrest in execution; the wife had separate 
property, and the note appeared by a memorandum on its face to be secured 
by mortgage of her real estate. Upon these facts, the Court held that the 
wife was not liable upon the note, and the following judgment was de- 
livered: — 


“« This note was given as payment of a judgment obtained against the husband. 
The consideration was the husband’s debt, and the note was not given in reference 
to the wife’s separate property. Athol Machine Co. v. Fuller, 107 Mass. 437; Burns 
v. Lynde, 6 Allen, 313. The fact that the note was secured by mortgage on her real 
estate does not render her liable on the note: Heburn v. Warner, 112 Mass. ; and the 
memorandum on the note that it is so secured is merely recital of a fact that does 
not change the character of the note as a contract, and make it binding upon her. 
Whether the plaintiff may have a remedy on the mortgage it is not necessary to 
consider in this case. Bartlett v. Bartlett, 4 Allen, 440; Willard v. Eastham, 15 Gray, 
828 ; Heburn v. Warner, supra.” * 
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This decision seems to be consistent with the previous cases in Massachusetts. 
The principal authority is Willard v. Eastham, 15 Gray 328, which was decided 
in 1560, and has been regularly followed ever since. In that case a Dill in 
equity was filed to charge the separate estate of a married woman with the 
payment of a promissory note made by her, and given to pay for a share in a 
partnership which her brother had purchased. The Court said that the ques- 
tion was, to what extent a wife’s separate property is to be applied in equity 
to the discharge of her engagements, and declared that equity would apply 
the separate estate to the payment of her debts (1) when by the contract the 
debt is expressly made a charge upon the separate estate, or contracted upon 
its credit ; or (2) when the consideration goes to the benefit of such estate ; 
but that where she is a mere surety, or makes the contract for another’s 
accommodation, the contract being void at law, equity will not enforce it. 
The bill was, therefore, dismissed. The decision in Williams v. Hayward fol- 
lows naturally from this decision,unless the effect of the note was changed by 
its being secured by a mortgage on her separate property. But the mortgage 
was a contract by itself, and would seem to give the creditor only the rights 
which it purported to give, and not to change the terms or the operation of 
the contract contained in the note ; the creditor would thus have what he 
stipulated for in the mortgage, and would lose only what he stipulated for in 
the note. 

The trouble which arises in this class of cases, and the hardship which 
attends them, were caused by the abandonment, in Willard v. Eastham, of the 
principle upon which the liability of the separate property rested. This prin- 
ciple was clearly stated and explained in Picard v. Hine, L. R. 5 Ch, 274; 
and in the judgment of the Lord Justice Turner, in Johnson v. Gallagher, 3 
De G. F. & J. 508: and the cases on the subject are all collected under Hulme 
v. Tenant, in ‘* Leading Cases in Equity.’’ The separate estate is the creature 
of equity, and the settlement of property to the separate use of a married 
woman gives her an equitable estate, which she can enjoy and dispose of in- 
dependently of her husband, as if she were a feme sole ; ** to use the language 
of all the cases, from the earliest to the latest, she is considered in a court of 
equity as a fame sole in respect of property thus settled or secured to her 
separate use.’’ It necessarily followed from this doctrine that, with the 
rights and powers which a married’ woman thus acquired, she took also the 
liabilities of a feme sole in respect of such property. ‘ It was strongly felt by 
the Court that there was great injustice in protecting a married woman and 
allowing her to deprive others of their property by entering into engagements 
which she must have known herself unable to fulfil in any other way than out 
of her separate estate.’? Whenever she entered into contracts or engagements 
which would have bound her personally if she had been sole, and which could 
ouly be satisfied out of her separate estate, the inference was conclusive that 
it was her intention to bind her separate estate, and equity made that estate 
liable to the same extent to which she would have been liable personally if 
unmarried. This rule, it will be observed, does not go on the ground that 
such contracts operate as appointments, or charges ; if it did, the creditors 
would have priority in the order of their contracts ; but the ground is that, so 
far as the separate property is concerned, the married woman has the rights 
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and liabilities of a feme sole. The doctrine was stated in the judgment in 
Willard vy. Eastham, but the court said that it could not ‘ assent to the prin- 
ciple upon which it is founded.’? To that decision may be traced whatever 
anomalies or peculiarities may be found in the subsequent cases. 

The matter is probably set right for the future by the Act of 1874, c. 184, 
which provides that a married woman may ‘‘ make contracts, oral and written, 
sealed and unsealed, in the same manner as if she were sole,”’ 


Equity Jurispiction. — Another act has been passed by the General 
Court to give equity jurisdiction to the Supreme Court (1875, ¢. 235). It 
provides that the Court shall have jurisdiction in equity to apply in payment 
of debts property which has been fraudulently conveyed. The condition of 
the law before this act will be understood from the following case : — 

In 1864, a bill was filed by the Mill River Loan Fund Association against 
J. H. Claflin, to compel the application to a debt of certain land which the 
debtor had fraudulently conveyed, taking back a bond for reconveyance. 
The Court held (9 Allen, 101) that its equity jurisdiction did not extend to 
the case, because the remedy at law was plain, adequate, and complete. This 
remedy at law was a statutory provision by which the creditor on obtaining 
judgment might levy his execution upon the land as if the title stood in the 
name of the debtor ; this levy was void unless the creditor should, within a 
year, bring an action for possession against the person in whose name the 
legal title stood ; if in this action he failed to show that the land had been 
fraudulently conveyed, and, therefore, could not hold it under the levy, 
he might, by a third action (scire facias), obtain a new execution for his 
debt. Compared with the remedy in equity, these proceedings do not appear 
to be very adequate ; but the decision of the Court in the case above mentioned 
was undoubtedly in accordance with the construction which has been uni- 
formly placed upon the act giving it equity jurisdiction. 

The Act of 1857, c. 214 (incorporated with Gen. Sts. c. 113, s. 2), gave 
the Court ‘full equity jurisdiction according to the usage and practice of 
courts of chancery, in all cases where there is not a plain, adequate, and com- 
plete remedy at law.”” It had always been a rule of courts of chancery not to 
take jurisdiction of matters where there was such a remedy at law ; and fora 
long time it had been pretty well settled in what cases and on what principles, 
“according to the usage and practice of courts of chancery,” the remedy 
at law was not plain, adequate, and complete ; beyond such cases, the most 
general jurisdiction in equity did not extend. But it was also a rule that 
when courts of chancery had once acquired jurisdiction of a subject, they re- 
tained it, even if the defects in the common law were afterwards remedied. 

In terms similar to those of the Massachusetts act, the statutes of the 
United States contain a provision, which has been in force ever since 1789, 
that suits in equity shall not be sustained ‘in any case where plain, adequate, 
and complete remedy may be had at law.’””! The meaning of these words has 
been declared by the greatest of American equity lawyers. In Bean v. Smith, 
2 Mason 270, where the objection to the jurisdiction was taken, Mr. Justice 
Story said 


1 The Judiciary Act, 1789, c. 20, s. 16. 


AUM 


SUMMARY OF EVENTS. 781 


“T take this clause to be merely affirmative of the general doctrine of courts of 
equity, and in no sense intended to narrow the jurisdiction of such courts. It has 
been repeatedly held by the Supreme Court that the equity jurisdiction of the 
courts of the United States does not depend upon what is exercised by courts of 
equity, or courts of law, in the several states, but depends upon what is a proper 
subject of equitable relief in courts of equity in England, the great reservoir from 
which we have extracted our principles of jurisprudence.” 


More than fifty years afterwards, in a case where the same objection to the 
jurisdiction was taken, the Supreme Court also asserted that this clause was 
‘merely declaratory of the pre-existing rule.” Oelrichs v. Spain, 15 Wall. 
228. 

Notwithstanding the established usage of courts of chancery, and notwith- 
standing the construction which had been given by the courts of the United 
States to this clause, the Court in Massachusetts held that it did not have 
general equity jurisdiction, but that its jurisdiction was limited by the 
clause, ‘‘ Where there is not a plain, adequate, and complete remedy at law.”’ 
In determining the extent of this limitation, the established construction 
given to the phrase, ‘ plain, adequate, and complete remedy at law,’’ by the 
Court of Chancery and the Supreme Court of the United States, was not 
followed; a much more extensive signification was given to it, which practi- 
cally excludes equity jurisdiction in almost every case except where the party 
would be remediless without it. It has even been held that the remedy which 
will exclude jurisdiction in equity need not be a remedy in any court, but 
that it is an adequate remedy if a party can right himself by his own act: 
Boston §& Fairhaven Iron Works v. Montague, 108 Mass. 248, 251; the lawful- 
ness of his act might be determined judicially when the other party sued him 
for it. The jurisdiction depends upon the existence of some peculiar circum- 
stances which prevent the party from obtaining another remedy, and the 
circumstances are often such as are entirely immaterial to the merits of the 
case, or to the right of the party to the relief sought. This limitation, 
although exceedingly strict, is so uncertain that it is often almost impossible 
to predict whether a remedy may be had in equity, or whether it must be 
sought elsewhere. The difficulties of the subject may be seen by reference to 
the following cases: Pratt v. Pond, 5 Allen, 59; Dodd vy. Clark, 11 Gray 495; 
Bassett v. Brown, 100 Mass. 355; Bassett v. Brown, 105 Mass. 551, 560; Jones 
y. Newhall, 115 Mass. 244; Suter v. Matthews, 115 Mass. 253. 

Besides the direct effect of depriving the public of the advantage of the 
best part of the law, the indirect effects of narrowing the equity jurisdiction 
have been disastrous. It has checked the development of its principles, and 
has naturally prevented the study of equity; for a subject has but little attrac- 
tion when the range of its application is so narrow. It is hard to see what 
ground there is for such a limitation. Certainly there is nothing in our situa- 
tion or our institutions which makes an equitable jurisdiction unnecessary, 
or which supplies its place. The need for it is greater here even than in 
Englanf; for in England the courts of common law for a long time have 
had powers to give equitable relief, which courts of common law have never 
possessed here, and which no attempt has ever been made to give them. In 
1852, the Common Law Procedure Act gave the courts of common law power 
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to allow a defendant to plead as a defence any facts which would entitle him 
to relief in equity against a judgment; to grant injunctions in cases of breach 
of contract, or other injury for which an action has been brought; to order 
an interpleader; and to compel discovery. Yet no suggestion has been 
made that it would be desirable to deprive the Court of Chancery of juris- 
divtion in every instance where the party might perhaps work out a remedy 
in the Queen’s Bench under the statutes. 

It is somewhat remarkable that, in 1692 and 1693, acts were passed by 
the Provincial General Court, establishing a Court of Chancery with general 
' jurisdiction in matters of equity. These acts allowed an appeal to the Privy 
Council only where the matter in controversy exceeded the value of £300 
sterling; and for the reason that appeals were excluded in other cases, the 
acts were repealed by the Privy Council. No other attempt appears to have 
been made to establish a general jurisdiction in equity till 1857. The remedies 
which the courts of common law gave were imperfect and inadequate; but in 
the time of the colonies and the province the requirements probably were 
not great, and people got along with what they had, as they did in England 
before the jurisdiction of the Court of Chancery had begun to grow up. As 
the necessity for equity made itself felt, the difficulty was met by passing 
statutes from time to time giving the Court equitable jurisdiction in specified 
cases, and as very little was known about equity, it was confined within the 
narrowest limits. But the difficulties were continually increasing, and at last, 
in 1857, it was attempted to remove them by passing the act, which was sup- 
posed and is still supposed by many, to establish a general jurisdiction in 
equity. This attempt failed, and in the present year the process has been 
begun again of giving equity jurisdiction in particular cases. We are still 
far from being in as good a position as we should have been, if the provincial 
acts passed more than a hundred and eighty years ago had remained in force. 


NEW YORK. 


ACTION AGAINST A JUDGE FoR JupictaL Act. — Lange v. Benedict. — 
The decision of the Supreme Court of New York in this case is an important 
one, and important consequences will follow from it, if it shall finally be held 
to be law. The action was brought against a judge of the Circuit Court of 
the United States for false imprisonment, suffered under a sentence of that 
court. The plaintiff, Lange, was convicted in the Circuit Court, held by the 
defendant, Judge Benedict, of stealing mail-bags of the value of less than 
twenty-five dollars. The punishment authorized by law for this crime was 
imprisonment for not more than one year, or a fine of not more than $200. 
The judge imposed upon Lange both punishments, — imprisonment for one 
year, and a fine of $200. Lange paid the fine, and was afterwards brought 
before Judge Benedict again on habeas corpus. Counsel having been heard, the 
judge set aside the former sentence, and sentenced Lange anew to imprison- 
ment for one year. Another writ of habeas corpus was applied for by, Lange, 
and the matter was finally brought before the Supreme Court of the United 
States. It was then determined (Clifford and Strong, JJ., dissenting) that 
although the Circuit Court had power to set aside the former sentence, yet it 
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had not authority to sentence the prisoner anew without regard to what had 
been done under it; that the prisoner had already undergone one of the pun- 
ishments which the law allowed, and the effect of the second sentence was to 
punish him a second time for the same offence; the prisoner was therefore 
discharged. The case is reported, Ez parte Lange, 18 Wall. 163. Lange then 
brought this action against Judge Benedict, to recover damages for the im- 
prisonment which he had suffered under the second sentence. The case came 
before the Supreme Court of New York upon demurrer, and it was held by 
the court that, although the act complained of was a judicial act, it was an 
act done without authority, and that the defendant was liable. 

It is not likely that this decision will be accepted as final, and we think 
that it is sufficiently questionable, to be a proper matter for review by another 
court. 


Tue Extrapition oF Cart Voct. — We have already mentioned in this 
Review (Vol. 7, pp. 186, 578; Vol. 8, p. 168) some of the proceedings which 
have been taken to procure the extradition of Joseph Stupp, alias Carl Vogt, 
accused of having committed the crimes of murder and arson at Brussels, in 
Belgium, in October, 1871. He was arrested at New York, but there was 
then no extradition treaty between the United States and Belgium, and an 
attempt was made to have him surrendered under a statute of New York, en- 
acted in 1822, which authorized the Governor to deliver up to justice persons 
accused. A writ of habeas corpus issued by a United States court was dis- 
missed for want of jurisdiction; the writ was then granted by a State court, 
and it was held that the statute was in contravention of the Constitution of 
the United States; and this decision was affirmed by the Court of Appeals. 
A demand was then made by Prussia, and on habeas corpus before Judge 
Blatchford the prisoner was remanded, but the President refused to issue 
the warrant for his surrender. On the 19th of March, 1874, a treaty of 
extradition was concluded between the United States and Belgium. The 
prisoner having been committed by the United States commissioner to await 
the issuing of a warrant by the President for his surrender to Belgium, he 
was brought before the Circuit Court of the United States by habeas corpus. 
That Court lately determined that it had no authority to revise the judgment 
of the commissioner and to examine into the merits of the case, but that the 
inquiry was to be limited to the consideration of whether the commissioner 
had jurisdiction, and whether he had before him legal and competent evidence 
of the facts on which he passed judgment. Both of these questions were an- 
swered in the affirmative, and the prisoner was remanded to await the issuing 
of the warrant for his surrender. 


PENNSYLVANIA. 


Manicriovus Prosecution. Derence. —In anaction for malicious prose- 
cution (Thomas vy. Painter), the defendant appears to have consulted an alder- 
man before arresting the plaintiff. At the trial the judge directed the jury 
upon this part of the case as follows :— 
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“Tf the defendant honestly, fairly, and fully, and without reservation, stated the 
facts of the case as he knew them, and understood them, to the alderman, for the 
purpose of learning what he should do, and not as a mere color or pretext for getting 
the warrant, and the alderman advised him to make the arrest, and the defendant 


honestly and in good faith acted upon the advice in making the arrest, he is to be 
protected.” 


The Court of Common Pleas, upon an application for a new trial, held that 
this direction was right. If this doctrine is to be adopted as a rule of law in 
other places, it may be advisable for those who wish to prosecute, without 
incurring the risk of an action for malicious prosecution, to retain an alder- 
man as well as counsel. 


WISCONSIN. 


ILLEGAL INFLUENCE TO ProcurRE THE ELECTION OF A JUDGE. — The 
State vy. Purdy. — Some of the natural results of the system of filling judicial 
offices by popular election, after a canvass of the electors in which the respec- 
tive candidates have an opportunity of laying before the public their several 
qualifications, and such inducements as may be likely to succeed, occasionally 
show themselves. It is fortunate, however, that a way is sometimes found to 
defeat elections obtained in this manner. <A county judge was to be elected 
for Vernon County in 1873, the salary of which office was $1000. One of the 
candidates, as appeared from the pleadings in this case, on the eve of the 


election published and circulated in the county the following communication, 
which was also read to the assembled voters in each town and district on the 
morning of the election: — 


“To the Voters and Tax-payersof Vernon County.— Gentlemen: While I enter- 
tain the highest respect for the judgment and ability of each member of our county 
board of supervisors in fixing the salaries of the county officers, and am satisfied that 
no county has a better board, still I am well satisfied that the work and incidentals 
can be well done and furnished for the office of county judge for a less sum than 
$1000 a year, and feeling satisfied that I can give satisfaction in the performance of 
the duties of that office, I therefore, at the solicitation of many friends, announce 
myself a candidate for the office of county judge, for the next term, at the sum of 
$700 a year, and pledge myself that, if elected, I will do the work and furnish office, 
&c., for the said sum of $700 a year, and shall consider myself under many obliga- 
tions. Being, as I am, personally acquainted with a large number of people of this 
county, I need say nothing of my abilities to perform the duties of that office. All of 
which is respectfully submitted. J. E. Newe .” 


At the election this candidate received 1240 votes, and the defendant 1217. 
An action in the nature of a quo warranto at the relation of the former was 
brought against the defendant, who was in possession of the office; the latter 
alleged that votes which would have been cast for him had been given to the 
relator, solely by reason of his offer. The Court held that the relator’s prop- 
osition was simply a promise to give the county $300 a year if they would 
elect him, and contained all the essential elements of bribery, and that all 
votes given in consideration of such promise were void and should be rejected. 
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The spirit of this decision is entitled to commendation, but the evils which 
are necessarily incident to the popular election of judges are far beyond the 
reach of the power of courts. 


ENGLAND. 


Rare or Interest AFTER THE TIME FIXED For Payment. — In the 
recent case of Cook v. Fowler, L. R. 7 H. L. 27, the question was raised, 
what rate of interest was to be allowed for money after the day when it had 
become payable, under a contract for its payment at a fixed time with interest 
at a certain rate; and the judgments contain satisfactory statements of the 
principles upon which interest is allowed in such cases. William Bevan 
being indebted to Cook, on the 2d of May, 1864, gave him a warrant of attor- 
ney to secure payment of £1330, with interest at 5 per cent per month, on 
the 2d of the following month. On the 25th of the same May Bevan died, 
and a suit was instituted in Chancery for the administration of his estate. 
Cook came in as a creditor, and in 1867 claimed the principal sum due under 
the warrant, with interest at 60 per cent. per annum. An order having been 
made allowing interest at 5 per cent. for the first month, and at 4 per cent. per 
annum afterwards, Cook appealed; and it was contended on his behalf that 
he was entitled to the rate of interest fixed by the contract, until the money 
was paid. The House of Lords affirmed the order appealed from; and the 
rule was clearly and concisely expressed by Lorp SELBorne as follows :— 


“Unless it can be laid down as a general rule of law that upon a contract for the 
payment of money borrowed for a fixed period, on a day certain, with interest at a 
certain rate down to that day, a farther contract for the continuance of the same rate 
of interest after that day, until actual payment, is to be implied, the decision of the 
Vice-Chancellor in this case is not erroneous. 

“Tentirely agreed with those of your Lordships who have preceded me that no 
such contract is to be implied, unless there is something to justify it, upon the con- 
struction of the words of the particular instrument; and that, although in cases of 
this class interest for the delay of payment post diem ought to be given, it is on the 
principle not of implied contract, but of damages for a breach of contract. The rate 
of interest to which the parties have agreed during the term of their contract may 
well be adopted in an ordinary case of this kind by a Court or jury, as a proper meas- 
ure of damages for the subsequent delay ; but that is because, ordinarily, a reasona- 
ble and usual rate of interest, which it may be presumed would have been the same 
whatever might be the duration of the loan, has been agreed to. But in the case 
before your Lordships the agreed rate of interest is excessive and extraordinary ; 
and although no question is raised between the present parties as to its fairness or 
reasonableness, so far as it was matter of express contract, it by no means follows 
that it would have been fair and reasonable, or would have been so regarded by the 
borrower, if it had been indefinitely extended to every possible delay of payment 
after the stipulated time. In my opinion no Court or judge could, under the partic- 
ular circumstances of this case, have adopted that rate of interest as a proper meas- 
ure of damages, without a very great miscarriage of justice.” 


It appears to be the result of all the previous cases that where there is an 
express contract to pay interest up to a given day, interest after that day is 
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given by the jury as damages for the detention of the debt, and not as inter. 
est. Price v. Great Western Ry. Co., 16 M. & W. 244; Keene v. Keene, 3 
C. B. 144. 


STaTUTE OF Fraups. Goops DESTROYED BEFORE COMPLIANCE WITH 
THE Statute. — An interesting question has been determined by the Queen’s 
Bench in The Leather Cloth Company v. Hieronimus, 32 Law Times Rep. N. §, 
307, in which an oral order had been given for goods, and a letter recognizing 
it and written after the goods had been destroyed while on their way to the 
purchaser, was held sufficient to satisfy the Statute of Frauds. The defend. 
ant, Hieronimus, gave an oral order to the plaintiffs for three cases of leather 
cloth to be sent to him at Cologne by way of Ostend. The plaintiffs pro- 
ceeded to execute the order, but for certain reasons sent the goods by way of 
Rotterdam, and at the same time wrote a letter to the defendant containing 
an invoice and explaining the reason for the change in the route. The de- 
fendant received this letter, but did not reply. The goods were lost on the 
voyage to Rotterdam. The plaintiffs, three or four months afterwards, sent 
the defendant a statement of account, including the three cases of leather 
cloth, and asked for payment. The defendant then wrote to the plaintiffs two 
letters, in which he referred to and admitted the order for the goods, but 
complained that the goods had been shipped by way of Rotterdam, and on 
this ground declined responsibility for them. In an action for the price the 


plaintiffs obtained a verdict, the jury having found that the defendant by his 
silence had assented to the change in the route; and the Court held that the 
letters written by the defendant completely satisfied the Statute of Frauds, 
and that the substitution of one route for the other need not be in writing. 


TesTaTor’s KNOWLEDGE OF CoNnTENTS OF WILL. READING OVER.— 
The testamentary suit of Fulton v. Andrew, lately determined in the House 
of Lords, and reported 32 Law Times Rep. N.S. 209, illustrates the importance 
not only of reading over a will to a testator, but also of explaining to him 
and having him fully understand the effect of any clauses which are for the 
benefit of the persons who prepare the will. By the will of Hugh Harrison, 
who died in July, 1870, the residue of his property was given entirely to the 
respondents, Andrew and Wilson, and they were appointed executors. The 
validity of the will was contested by the nephew and nieces of the testator, 
and six issues were directed to be tried before a jury. Upon these issues the 
jury found that the will was duly executed; that the testator was of sound 
mind, memory, and understanding; that the execution of the will was not 
obtained by the undue influence of the respondents; that its execution, so far 
as it related to the residuary clause, was not obtained by their undue influ- 
ence; that the testator knew and approved of the contents of the will with the 
exception of the residuary clause; but that, as to the residuary clause he did 
not know and approve of its contents. The Judge of the Probate Court, 
notwithstanding the last finding, granted probate of the whole will, including 
the residuary clause. From this decision an appeal was brought to the 
House of Lords, which reversed the order granting probate, and remitted the 
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cause to the Court of Probate to do what was right with regard to qualified 
probate of the will. 
The following are parts of the judgment of the Lorp Cuance.Lior (Lorp 


Cairns): — 


“Tt is said that it has been established by certain cases, to which I will presently 
refer, that in judging of the validity of a will, if you find that the testator was of 
sound mind, memory, and understanding, and if you find further that the will was 
read over to him, or read over by him, there is an end of the case ; that you must at 
once assume that he was aware of the contents of the will, and that there is a posi- 
tive and unyielding rule of law, that no evidence against that presumption can be 
received. My Lords, I should in this case, as indeed in all other cases, greatly 
deprecate the introduction or creation of fixed and unyielding rules of law which 
are not imposed by Act of Parliament. I think it would be greatly to be depre- 
cated that any positive rule as to dealing with a question of fact should be laid down, 
and laid down now for the first time, unless the Legislature has imposed that rule in 
the shape of an Act of Parliament. But now let us see what is the authority for 
the imposition of such a fixed and unyielding rule of law. Before looking at the two 
cases which were cited I will take the liberty of reminding your Lordships of the law 
which has been laid down in general terms as to the mode of dealing with testa- 
mentary instruments like the present, where persons who are strangers to the tes- 
tator, and who themselves have obtained or conducted the making of the will, are 
the persons benefiting by it. In the well-known case of Barry v. Butlin, 2 Moo. 
P. C. C. 482, Parke, B., delivering the opinion of the Judicial Committee, said this : 
‘The rules of law according to which cases of this nature are to be decided, do not 
admit of any dispute so far as they are necessary to the determination of the present 
appeal; and they have been acquiesced in on both sides. These rules are two: the 
first, that the onus probandi lies in every case upon the party propounding a will, and 
he must satisfy the conscience of the court that the instrument so propounded is the 
last will of a free and capable testator. The second is, that if a party writes or pre- 
pares a will under which he takes a benefit, that is a circumstance that ought gen- 
erally to excite the suspicion of the court, and calls upon it to be vigilant and jealous 
in examining the evidence in support of the instrument, in favor of which it ought 
not to pronounce unless the suspicion is removed, and it is judicially satisfied that 
the paper propounded does express the true will of the deceased. These principles, 
to the extent that I have stated, are well established. The former is undisputed ; 
the latter is laid down by Sir John Nicholl in substance in Paske v. Oilatt, 2 Phillim. 
823, Ingram v. Wyatt, 1 Hag. Ec. 388, and Billinghurst v. Vickers, 1 Phillim. 187, and 
is stated by that very learned and experienced judge to have been handed down to 
him by his predecessors, and this tribunal has sanctioned and acted upon it in a 
recent case.’ That recent case was the case of Baker v. Batt, 2 Moo. P. C. C. 317.” 


The Lord Chancellor then referred to the directions given to the jury in 
Atter y. Atkinson, L. R. 1 P. & D. 665, and proceeded: — 


“In the first place, the jury must be satisfied that the will was read over; and, 
in the second place, they must also be satisfied that there was no fraud in the case. 
Now, applying these observations to the present case, I will ask your Lordships to 
observe that we have no means of knowing what was the view which the jury in 
the present case took with regard to the reading over of the will. The only wit- 
nesses upon the subject were those persons who themselves were propounding the 
will. No person else was present, no person else knew any thing upon the subject. 
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It appears that those witnesses stated either that the will was read over to the testa. 
tor, or that it had been left with him overnight for the purpose of being read over, 
The jury may have believed that statement. It by no means follows that the jury 
thought, even if there had been some reading of the will, that that reading had taken 
place in such a way as to convey to the mind of the testator a due appreciation of 
the contents and effect of the residuary clause. And it may well be that the jury, 
finding the clearest expression of the intention of the testator in the instructions for 
the will, were not satisfied that there was any such proper reading and explanation 
of the will as would apprise the testator of the change, if there was a change, between 
the instructions and the will. But, moreover, how does the qualification that there 
must be no fraud bear upon the present case? It is very difficult to define the vari- 
ous grades or shades of fraud; but itis a very important qualification to engraft upon 
the general state of things, that the reading over of a will by a competent testator 
must be taken to have apprised him of the contents. If your Lordships find a case 
in which persons who are strangers to the testator, who have no claim upon his 
bounty, have themselves prepared for their own benefit a will disposing in their favor 
of a large portion of the property of the testator; and if you submit that case toa 
jury, it may well be that the jury may consider that there was a want, on the part 
of those who propounded the will, of the execution of the duty which lay upon them, 
to bring home to the mind of the testator the effect of his testamentary act ; and that 
that failure in performing the duty which lay upon them amounted to a greater or 
less degree of fraud upon their part.” 


The other case referred to and explained was Guardhouse v. Blackburn, 
L. R. 1 P. & D. 109. 


Tur Bencn. — Sir Gillery Pigott, one of the Barons of the Court of Ex- 
chequer, died on the 28th of April, from the effects of injuries received by a 
fall from his horse. 

Mr. Justice Huddleston has been transferred from the Common Pleas to 
the Exchequer, to fill the vacancy caused by the death of Baron Pigott. 

Mr. Lindley, Q C., of the Chancery Bar, the author of Lindley on Part- 
nership, has been raised to the bench of the Common Pleas. 


’ ManstaucutTer. Accessory. — Reg. v. Taylor. — Two men quarrelled, 
and in consequence agreed to fight with their fists. In order to bind each 
other to fight, each put down a sum of £1, so that £2 might be paid to the 
winner; and the money was deposited with a third, named Taylor, as stake- 
holder, and he consented to hold it as such until after the fight, and then to 
pay it to the winner. There was nothing then, or at any time before the 
fight, to lead any one reasonably to suppose, and Taylor did not suppose, that 
the fight would endanger the life of either of the combatants. One of them 
received such injuries in the fight that he afterwards died. Taylor was not 
present at the fight, but on being told who won, and without knowing the 
danger of the other, he paid over the money to the winner. Taylor was 
indicted as an accessory before the fact to the manslaughter, and was con- 
victed. The Court of Criminal Appeal held that he was not an accessory, 
and quashed the conviction. The Lorp Justice (CockBurn) said: — 


“Tam of opinion that the conviction cannot be supported. The defendant was 
indicted for being an accessory before the fact to the manslaughter of one Dulgar. 
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It appeared that Dulgar fought with a person named Tubbs, and received such in- 
juries that he afterwards died from them. The prisoner was not present at the fight ; 
and all that he did was that he agreed to act as stakeholder, and received one sover- 
eign from each of the combatants, and consented to hold the two sovereigns until 
after the fight, and then to pay them tothe winner. In order to render the defendant 
liable to the charge, there must be some active proceeding on his part; he must 
procure them to fight, or encourage them to do so. In this case the defendant was 
perfectly passive, and it is enough to say that there is nothing to show such a par- 
ticipation in the fight on the part of the defendant as to make him an accessory 
before the fact to the manslaughter under the circumstances.” 
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cation, 237. 
Publication Defined, 238. 
Publication by Lectures, 289. 
Public Performance of Drama unpro- 
tected by Copyright, 241. 
Doctrine of Restrictive Notice, 244. 
Appropriation by Memory, 247. 
Autrefois Acquit, D. 102, 721. 
Average, D. 284. 
Award, D. 102, 303. 
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Bail, D. 490, 721. 
Bailment, 155, D. 470, 702. 
Baiting Animals, D. 86. 
Ball, John T., Appointment of, 596. 
Bank, D. 284, 803, 490, 702, 721. 
Bankrupt Act, 350. 
Bankruptcy, 180, 582, 589, D. 86, 102, 284, 
803, 470, 490, 703, 721. 
BankKRUPTCY. 
Abatement, D. 512. 
Accommodation Note, D. 512. 
Acknowledgment, D. 512. 
Action, D. 512. 
Act of Bankruptcy, D. 512. 
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Adjudication, D. 512. 
Affidavit, D. 613. 

Agent, D. 513. 

Agreement, D. 513. 
Amendatory Act, D. 513. 
Amendment, D. 513. 
Appeal, D. 514. 

Appellate Court, D. 515. 
Application of Payment, D. 515, 
Arrest, D. 515. 

Assent of Creditors, D. 515. 
Assessment, D. 515. 
Assets, D. 515. 

Assignee, D. 516. 
Attachment, D. 517. * 
‘Attorney’s Fees, D. 517. 
Bankrupt Act, D. 517. 
Bankrupt, D. 518. 
Bankrupt’s Death, D. 518. 
Bankruptcy Court, D, 518. 
Bankruptcy Proceedings, D. 518. 
Banks, D. 518. 

Bill of Sale, D. 518. 

Bond, D. 519. 

Books, D. 519. 

Burden of Proof, D. 519. 
Capital Stock, D. 519. 
Chattel Mortgage, D. 519. 
Check, D. 519. 

Choses in Action, D. 519. 
Claim, D. 519. 
Commencement of Proceedings, D. 519. 
Compensation, D. 519. 
Composition, D. 520. 
Confession of Judgment, D. 520. 
Constitutionality, D. 521. 
Construction, D. 521. 
Contempt, D. 621. 
Conversion, D. 521. 
Copartnership, D. 521. 
Corporation, D. 522. 

Costs, D. 523. 

Counsel, D. 523. 

Cross-bill, D. 524. 

Debt, D. 524. 

Decree, D. 524. 

Defence, D. 525. 

Delivery, D. 525. 
Demurrer, D. 525. 
Deposition, D. 525. 


Banxroptcy, — Continued. 
Discharge, D. 525. 
Discontinuance, D. 526. 
Distribution, D. 526. 

District Courts, D. 627. 
Dividend, D. 527. 

Dower, D. 627. 

Equity, D. 528. 

Endorser, D. 528. 

Error, D. 528. 

Estates, D. 528. 

Estoppel, D. 528. 

Evidence, D. 528. 
Examination, D. 529. 
Execution, D. 529. 

Executor, D. 529. 
Exemptions, D. 529. 

Fees, D. 529. 

Fiduciary Debt, D. 530. 
Foreign Bankruptcy, D. 530. 
Fraud, D. 530. 

Fraudulent Conveyance, D. 530. 
Fraudulent Preference, D. 531. 
Fraudulent Sale, D. 532. 
Fraudulent Statement, D. 532. 
Fraudulent Transfer, D. 582, 
Homestead, D. 532. 

Husband and Wife, D. 533. 
Injunction, D. 533. 
Insolvency, D. 535. 

Interest, D. 534. 

Intervening Creditor, D. 5385. 
Involuntary Petitions, D. 535. 
Judgment Creditor, D. 535. 
Joint and Separate Estate, D. 535. 
Judicial Notice, D. 585. 
Judgment, D. 535. 
Jurisdiction, D. 536. 

Jury, D. 538. 

Jury Trial, D. 538. 

Laches, D. 538. 

Lease, D. 588. 

Legislature, D. 539. 

Lien, D. 539. 

Limited Partnership, D. 540. 
Litigation, D. 540. 

Married Woman, D. 541. 
Marshalling Assets, D. 541. 
Merger, D. 541. 

Mesne Process, D. 541. 
Mortgagee, D. 541. 
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Bankruptcy, — Continued. 
Mortgage Note, D. 542. 
Mortgagor, D. 541. 
Motion, D. 542. 

New Promise, D. 542. 
New Trial, D. 542. 
Nonsuit, D. 542. 

Notice, D. 542. 
Operatives, D. 542. 

Order, D. 542. , 

Order to show Cause, D. 542. 
Parties, D. 543. 

Partner, D. 543. 
Partnership, D. 543. 
Payment, D. 544. 
Petition, D. 544. 
Petitioning Creditors, D. 544. 
Pleading, D. 547. 

Pledge, D. 547. 

Power, D. 548. 

Power of Attorney, D. 548. 
Power of Sale, D. 548. 
Practice, D. 548. 
Preference, D. 548. 
Presumption, D. 550. 
Principal and Surety, D. 550. 
Priorities, D. 550. 
Promissory Note, D. 550. 
Proof, D. 551. 
Proposition, D. 551. 
Provable Claim, D. 552. 
Purchaser, D. 552. 
Railroad, D. 552. 
Ratification, D. 552. 

Real Estate, D. 552. 
Reason to believe, D. 552. 
Receivers, D. 552. 
Record, D. 552. 

Register, D. 552. 
Remedy, D. 553. 

Rent, D. 553. 

Return Day, D. 553. 

Sale, D. 553. 

Schedules, D. 554. 
Secured Creditors, D. 554. 
Securities, D. 554. 
Service, D. 554. 

Set-off, D. 554. 

Sheriff, D. 554. 
Specifications, D. 555. 
State Courts, D. 555. 
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Bankruptcy, — Continued. 
Statute, D. 556. 
Statute of Limitations, D. 556. 
Stock, D. 556. 
Stockholder, D. 556. 
Stoppage in Transitu, D. 557. 
Substitution, D. 557. 
Suits pending, D. 557. 
Surety, D. 557. 
Suspension of Payment, D. 557. 
Taxes, D. 557. 
Tax Title, D. 557. 
Testimony, D. 558. 
Trespass, D. 558. 
Trustee, D. 558. 
Trust Estate, D. 558. 
Trust Fund, D. 558. 
United States Marshal, D. 558. 
Unliquidated Damages, D. 558. 
Usury, D. 558. 
Verdict, D. 559. 
Verification, D. 559. 
Voluntary Conveyance, D. 559. 
Waiver, D. 559. 
Warehouse-men, D. 559, 
Warrant, D. 559. 
Barratry, D. 471. 
Bastardy, D. 721. 
Battery, D. 304, 490. 
Bench, The, 788. 
Benedict's District Court Reports (Vol. 
6), 568. 
Bequest, D. 87, 284, 471, 703. 
Betterment, D. 102, 804, 490. 
Betterments, Exemption of Charitable 
Institutions from Taxation for, 863. 
Bigelow’s Story’s Law of Contracts, 342. 
Bill in Equity, D. 284, 708. 
Bill of Lading, D. 284, 471, 704, 722. 
Bill of Sale, D. 704. 
Bills and Notes, D. 108, 285, 804, 471, 
490, 704, 721. 
Blackwell on Power to sell Lands for 
Taxes, 566. 
Blatchford’s Reports (Vol. 11), 327. 
Bliss on Life Insurance, 831. 
Bona Fide Purchaser, D. 108, 804, 491, 
722. 
Bond, D. 108, 304, 472, 491, 704, 722. 
Bonds, Town and City, in aid of Private 
Undertakings, 763. 
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Boundary, D. 491. 

Breach of Promise, 151, D. 804, 491, 
Brice’s Doctrine of Ultra Vires, 182. 
Bridge, D. 491. 

Broker, D. 305, 704. 

Browne on Usages and Customs, 567. 
Burden of Proof, D. 103, 305, 704, 722, 
Burden of Proof in Insanity, 360. _ 
Burglary, D. 805, 722. 

Burial, D. 722. 

Burial, Catholic, 370. 

By-Law, D. 103, 305, 491. 
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CALIFORNIA. 
Conflict of Authorities, 583. ' 
Costs, 359. 
Insanity, Burden of Proof, 360. 
Jeopardy, 360. 
Local Option, 360. 
Power of State to exclude Foreigners 
for past Immoralities, 359. 
Calls, D. 472, 704. 
CaNnaDA. 
Catholic Burial, 370. 
Canal, D. 472. 
Cancellation, D. 805. 
Capital, D. 472. 
Capital and Income, D. 722. 
Captain, D. 285. 
Cargo, D. 704. 
Carrier, D. 87, 103, 285, 805, 472, 491, 704, 
722. 
Catholic Burial, 370. 
Cattle, D. 87. 
Certificate, D. 305. 
Champerty, D. 103. 
Charge, D. 87, 473. 
Charitable Gift, D. 285. 
Charitable Institutions, Exemption from 
Taxation for Betterments, 863. 
Charity, D. 87, 305, 492, 723. 
Charter, D. 305, 492, 723. 
Charter-Party, D. 285, 704. 
Chattel Mortgage, D. 103, 805. 
Cheat, D. 805. 
Check, D. 87, 104, 286, 805, 478, 492, 704, 
723. 
Chester Assizes, Scene at, 600. 
Church, D. 805. 
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Civil Rights, 164. - 

Civil Rights Bill, 584. 

Claquer a Trader, 180. 

Clarke on Extradition, 141. 

Codicil, D. 473. 

Collision, D. 87, 473, 704. 

Common, D. 87. 

Common Carrier, D. 87, 286, 478, 492, 
705. See Carrier. 

Common Law of Great Britain and Gaul, 
History of, (by Yeatman), 123. 

Common Schools, City an Agent for 
State, 367. 

Common, Tenancy in, D. 723. 

Company, D. 88, 286, 478. 

Compromise, D. 88. 

Condition, D. 286, 474. 

Conditional Gift, D. 286. 

Conditional Limitation, D. 286. 

Conditional Sale, D. 104, 723. 

Confederate Money, D. 104, 806, 492, 723. 

Confession, D. 723. 

Confession as Evidence, 180. 

Confirmation, D. 474. 

Conflict of Authorities, 583. 

Conflict of Federal and State Authority, 
D. 104. 

Conflict of Laws, 581, D. 806, 474, 492, 
724. 

Connecticut. 
Insurance, 150. 
Negligence, 151. 
General Statutes, Revision of, 583. 
Consequential Damages, D. 705. 
Consideration, D. 104, 286, 306, 474, 492, 
724. 

Constitution, Proposed, of Ohio, 171. 

Constitutional Law, D. 104, 806, 492, 724. 

Constitutional Law, State, D. 104, 307, 
498, 725. 

Construction, D. 88, 286, 474, 705. 

Contempt, 768, D. 307, 725. 

Contingent Remainder, D. 105. 

Continuance, D. 105. 

Contract, D. 88, 105, 286, 807, 474, 498, 
705, 725. 

Contracts, Story’s Law of, (by Bigelow), 
842, 

Contribution, D. 705, 725. 

Contributory Negligence, 774, D. 105, 807, 
493, 725. 
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Conversion, D. 105, 307, 474, 494, 705, 
726. 

Conversion of Realty into Personalty, D. 
287. 

Conveyance, D. 474. 

Conviction, D. 105. . 

Conviction of County Court Judge, 377. 

Copyright, 591, 602, D. 287, 474, 705. 

Corporation, D. 105, 307, 494, 706, 726. ) 

Corporations, Powers of, 590. 

Costs, 359, D. 808, 475, 706. 

Cotenancy and Partition, (by Freeman), 
840. 

Counter-claim, D. 494. 

County, D. 105, 494, 726. 

Covenant, D. 89, 106, 287, 475, 494, 726. 

Creditor, D. 287. 

Criminal Intent, D. 706. 

Criminal Law, D. 106, 287, 308, 494, 727. 

Criminal Law Reports (Green’s), 140. 

Criminac Practice or Saxony, 459. 

Crockers’ Notes on Gen. Stat. of Mass., 
742. 

Crops, D. 494. 

Cruelty to Animals, 599. 

Curtis, Benjamin R., Death of, 164. 

Custom, D. 287, 475, 494. 

Customs, Usages and, (by Browne), 567. 


D. 


Damages, 365, D. 89, 106, 287, 308, 475, 
494, 706, 727. 

Deadly Weapons, D. 495. 

Deane on Principles of Conveyancing, 743. 

Debt, D. 308. 

Deceit, D. 106, 727. 

Declaration of Trust, D. 475. 

De Colyar on Guarantees, (by Morgan), 
562. 

Decree, D. 90, 707. 

Dedication, D. 475, 727. 

Deed, D. 106, 808, 475, 495, 727. 

Defamation, D. 288. 

Default, D. 106, 495. 

DELAWARE. 

Hall, Willard, Death of, 768. 

De Laudibus Angliz (Fortescue’s), 382. 

Delivery, D. 90, 308, 495, 727. 

Demand, D. 106, 808. 

Demurrer, D. 106, 707. 
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Descent, D. 495. 

Description, D. 476. 

Destruction of Records, 585. 

Detinue, D. 727. 

Devastavit, D. 288, 476. 

Devise, D. 90, 107, 288, 308, 476, 495, 707, 
727. 

Devonshire Grand Jury, 599. 

Dickson’s Analysis of Kent’s Commen- 
taries, 744. 

Digby’s Introduction to History of Law 
of Real Property, 754. 

Digest of American Railway Decisions, 
(by Lacey), 751. 

Digest of Law of Evidence (Roscoe’s), by 
Sharswood, 325. 

Director, D. 409, 476, 496, 707. 

Disaffirmance, D. 90, 707. 

Discharge, D. 107, 809, 496, 727. 

Discovery, D. 107, 476. 

Disseisin, D. 288. 

Distraint, D. 90. 

Distress, D. 90, 288. 

Distribution, Statute of, D. 476. 

District or CoLtuMBIA. 

Civil Rights Bill, 584. 

Divorce, 768. 

Dividend, D. 476, 727. 

Divorce, 768, D. 107, 309, 476, 496, 707. 

Documents, Inspection of, D. 476. 

Documents, Production of, D. 90, 707. 

Dog, D. 107, 477, 728. 

Domestic Relations, Law of, (by Schouler), 
127. 

Domicile, D. 707, 728. 

Donatio Causa Mortis, D. 477. 

Dower, D. 107, 309, 496, 728. 

Drama, D. 288. 

Drunkenness, D. 107, 728. 

Duelling. Disqualification for Office, 
770. 

Duplicity, D. 107, 309. 

Duress, D. 107, 728. 

Dying Declarations, D. 309. 


E. 


Early History of Institutions, (by Maine), 
670. 

Easement, D. 91, 288, 309, 477, 496, 707, 
728. 
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Ejectment, D. 309. 
Election, D. 288, 309, 477, 496, 707, 728, 
Elegit, D. 288. 
Emancipation, D. 107, 728. 
Embezzlement, D. 310. 
Emblements, D. 496. 
Eminent Domain, D. 107, 478, 707. 
ENGLAND. 
Accessory, 788. 
Archibald, Mr, Justice, Appointment 
of, 596. 
Austin, Charles, Death of, 598. 
Ball, John T., Appointment of, 596. 
Bench, The, 788. 
Chester Assizes, Scene at. 600. 
Conviction of County's’. + Judge, 
3877. 
Copyright, 602. 
Cruelty to Animals, 599. 
Devonshire Grand Jury, 599. 
Field, William, Appointment of, 596. 
Foreign Marriage, 601. 
Frauds, Statute of, Goods destroyed 
before Compliance with, 786. 
Honyman, Mr. Justice, Resignation of, 
596. 
Huddleston, J. W., Appointment of, 
596. 
Interest, Rate of, after Time fixed for 
Payment, 785. 
Keating, Mr. Justice, Resignation of, 
595. 
Kenealy, Dr., 176, 374, 596. 
Lidstone v. Churchill, 602. 
Limitation of Liability of Railway Com- 
pany by Notice, 373. 
Magisterial Proceedings, 379. 
Misnomer, 176. 
Nuisance. Steam-whistle, 379. 
Obliterations on Will, 603. 
Pigott, Baron, Death of, 788. 
Plunket, David R., Appointment of, 
596. 
Prince of Wales, 380. 
Profession, 371. 
Professional Duty, 179. 
Romilly, Lord, Death of, 599. 
St. Leonards, Lord, Death of, 594. 
Testator, Reading over Will, 786. 
Usage, 600. 
Verdict, 178. 
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Excianp, — Continued. 

Epitome of Leading Conveyancing 
and Equity Cases, (by Indermauer), 
830. 

Equitable Execution, D. 288. 

Equity, D. 91, 107, 289, 310, 478, 496, 707, 
728. 

Equity Jurisdiction, 780. 

Equity Pleading and Practice, D. 496. 

Equity, Snell’s Principles of, (by Griffith), 
343. 

Error, D. 107. 

Escape, D. 310. 

Estate Tail, D. 91, 107, 478, 496. 

E,toppel, D 197, 810, 478, 496, 707, 729. 

Esrorre! “LE BY, 252, 

Estray,] . 17. 

Eviction . 497. 

Eviden ., 173, 180, D. 91, 107, 289, 310, 
478, 497, 708, 729. 

Evidence, Roscoe’s Digest of Law of, (by 
Sharswood), 325. 

Examination for Admission to the Bar, 
152. 

Exception, D. 108. 

Execution, D. 108, 811, 497, 729. 

Executor de son tort, D. 91. 

Executors and Administrators, D. 91, 
108, 289, 311, 478, 497, 708, 729. 

Exemplary Damages, D. 730. 

Exemption, D. 108, 311, 497. 

Exemption of Charitable Institution from 
Taxation for Betterments, 363. 

Express Company. Liability for money 
intrusted to it for Transportation, 
155. 

Extradition, 167. 

Extradition, Law of, (by Clarke), 141. 

Extraordinary Legal Remedies (High’s), 
136. 


F. 


Fabricating Votes, D. 708. 

False Imprisonment, D. 108. 

False Pretences, D. 708. 

False Representation, D. 289, 487, 780. 
False Return, D. 91. 

Felo de se, D. 311. 


Feme Covert’s separate Property, Liabil- 
ity of, 778. 
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Ferry Boat, D. 91. 
Field, Wm., Appointment of, 596. 
Fine, D. 811. 
Fire Insurance. See Insurance, Fire. 
Fire Insurance, (by Flanders), 335. 
Fisher, Samuel S., Death of, 171. 
Fisher, Samuel 8. In Memoriam, 340. 
Fixture, D. 108. 
Flanders on Fire Insurance, 335. 
Fog, D. 91. 
Forbearance, D. 311. 
Forcible Entry, D. 312. 
Foreclosure, D. 108, 812, 498. 
Foreign Attachment, D. 312, 498, 730. 
Foreign Contract, D. 289. 
Foreign Judgment, D. 312, 478, 498. 
Foreign Law, D. 109, 478, 708. 
Foreign Marriage, 601. 
Forfeiture, 586, D. 91, 289, 498. 
Forcep ALTERED NEGOTIABLE 
Parer, 411. 
Two Classes of Cases, 411. 
Definition of Bills, Notes and Checks, 
412. 
Discussion of Cases, 413. 
Settled Principles, 416. 
Bills altered before Acceptance, 421. 
Mistake, 424. 
Certifying Check, 429. 
Principles to be deduced, 433. 
Forgery, D. 91, 312, 730. 
Forms of Practice (Oliver’s), 137. 
Fortescue’s De Laudibus Legum Anglia, 
332. 
FRANCE. 
Claquer a Trader, 180. 
Confession as Evidence, 180. 
Fraud, 589, D. 109, 289, 312, 478, 498, 
708, 730. 
Frauds, Statute of, D. 91, 109, 289, 312, 
498, 708, 730. 
Frauds, Statute of, Goods destroyed be- 
fore Compliance with, 786. 
Frauds, English Statute of. See The Ef- 
Sect of the Seventeenth Section of. 
Fraudulent Conveyance, D. 109, 731. 
Fraudulent Discharge in Bankruptcy, 
589. 
Freeman’s Cotenancy and Partition, 340. 
Freeman's Law of Judgments, 325. 
Freight, D. 290, 709. 
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G. 


Game, D. 731. 

Garnishment, D. 313, 499, 781. 

Getrcke v. Dusugue. See The Rule in 
Gelpcke v. Dubuque. 

General Average, D. 109. 

General Statutes of Mass., Notes on, (by 
U. H. and G. G. Crocker), 742. 

Gift, D. 92, 290, 313, 479, 499, 709. 

Gold, D. 109. 

Governor, D. 109, 499. 

Green’s Criminal Law Reports, 140. 

Green’s Story’s Agency, 138. 

Griffith’s Snell’s Principles of Equity, 
343. 

Guarantees, Law of, (De Colyar’s), by 
Morgan, 562. 

Guaranty, D. 109, 313, 499. 

Guardian, D. 731. 


H. 


Habeas Corpus, D. 313. 

Hall’s Essay on Rights of Crown and 
Privileges of Subject in Seashore, (by 
Loveland), 753. 

Hall’s Rights and Duties of Neutrals, 133. 

Hall, Willard, Death of, 768. 

Handwriting, D. 92. 

Heir, D. 109, 731. 

High on Extraordinary Legal Remedies, 
136. 

Highway, D. 290, 479, 709. 

Hilliard on Injunctions, 341. 

Hilliard on Torts, 343. 

History of Common Law of Great Britain 
and Gaul, (by Yeatman), 123. 

Homestead, D. 109, 313, 731. 

Honyman, Mr. Justice, Resignation of, 
596. 

Hubbell’s Legal Directory, 330. 

Huddleston, J. W., Appointment of, 596. 

Husband and Wife, D. 92, 109, 290, 313, 
479, 499, 731. 
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Tilegal Contract, D. 109, 314, 499, 731. 
Tilegitimate Children, D. 92. 

Breach of Promise, 151. 


INDEX. 


— Continued. 
Contempt of Court, 769. 
Destruction of Records, 585. 
Examination for Admission to the Bar, 
152. 
Injunction issued on Sunday, 770. 
Jurisdiction, 584. 
Jurisdiction of Federal Courts, 862. 
Marriage, 585. 
Proximate Cause, 585. 
Removal of Suit from State to United 
States Court, 151. 
Supreme Court, 361. 
Immaterial Warranties in Life Insurance, 
594. 
Impeachment, D. 499. 
Implied Contract, D. 314, 479, 709. 
Impossible Contract, D. 314. 
Imprisonment, D. 110. 
Income, D. 479, 732. 
Incumbrance, D. 92, 110. 
Indemnity, D. 710. 

Indermauer’s Epitome of Leading Con- 
veyancing and Equity Cases, 330. 
Indictment, D. 92, 110, 314, 499, 710, 732. 

Indorsement, D. 110, 314. 

Indorser, D. 500, 732. 

Indorser, Liability of Party signing blank 
Transfer of Stock as, 164. 

Infant, D. 110, 814, 479, 500, 732. 

Information, D. 315. 

Injunction, 170, D. 92, 111, 290, 315, 479, 
600, 710, 732. 

Injunction issued on Sunday, 769. 

Injunctions, Law of, (by Hilliard), 341. 

Insanity, 863, D. 290, 315, 479. 

Insanity, Burden of Proof in, 360. 

Insolvency, D. 315, 479. 

Inspection, D. 710. 

Insurable Interest, D. 710. 

Insurance, 150, D. 92, 111, 290, 479, 710. 
See /nsurance, Life. 

Insurance (Fire), D. 108, 111, 815, 498, 
600, 730, 782. 

Insurance (Life), D. 315, 500, 586, 594. 

Insurance (Marine), 582, D. 500, 503. 

Intention, D. 292. 

Interest, D. 93, 111, 292, 315, 480, 501, . 
711, 732. 

Interest, Rate of, after Time fixed for Pay- 
ment, 588, 784. 
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IxterNATIONAL Copyricut. See Law of 
Literature and Art. 

InrernaTIonaAL Law. See The Proposed 
Codification and Reform of International 
Law. 

Interpretation and Construction of Stat- 
utory and Constitutional Law, (by 
Sedgwick), 338. 

Interrogatories, D. 93, 111, 480. 

Introduction to History of Law of Real 
Property, (by Digby), 754. 

Towa Reports ( Vol. 35), 326. 

Iowa Reports (Vol. 36), 573. 

Issue, D. 315. 


J. 


Jeopardy, 360. 

Joint Liability, D. 501. 

Joint Ownership, D. 711. 

Joint Tenancy, D. 292. 

Journal of Social Science (Nos. 6 and 7), 
331. 

Judge, D. 501. 

Judge, Liability for Judicial Act, 365, 
782. 

Judge, Illegal Influence to procure Elec- 
tion of, 784. 

Judge’s Notes, D. 480. 

Judgment, D. 111, 292, 415, 480, 501, 711, 
733. 

Judgment Creditor, D. 292. 

Julgments, Law of, (Freeman’s) 325. 

Judicial Act, Liability for, 365. 

Judicial Notice, D. 111, 733. 

Judicial Sale, D. 111, 733. 

Juwiicial Separation, D. 480. 

Jurisdiction, 584, D. 111, 292, 316, 480, 
502, 711, 733. 

Jurisdiction of Federal Courts, 862. 

Juror and his Education, 369. 

Jury, D. 112, 502, 733. 

Justice of the Peace, 363, D. 112, 816, 
502. 
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Keating, Mr. Justice, Resignation of, 595. 
Kenealy, Dr., 176, 374, 596. 
Kevtucky. 
Duelling. Disqualification for Office, 
i711. 
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— Continued. 

Liability of Express Company for 
Money intrusted to it for Transporta- 
tion, 155. 
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